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EQUITY CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT RALEIGH. 


DECEMBER TERM, I[841. 


THE STATE oN THE RELATION OF EDWARD STANLY, SOLicrTor 
FOR THE STATE, V. JOSEPH McGOWEN. 


j. A devise of funds “for the establishment of a free school or schools 
for the benefit of the poor of a county” is a valid devise, and is 
not such a perpetuity as is prohibited by the Constitution of this 
State or by the common law. 

2. In the case of an express, direct trust, confessedly open and unexe- 
cuted, no length of time will operate as a bar to a demand by the 
cestui que trust against the trustee. 


Appra from an interlocutory decree of Bazley, J., at Spring 
Term, 1841, of Duplin Court of Equity, overruling a demurrer 
filed by the defendant. 

The case commenced in 1836, by an information filed ( 10 ) 
in the Court of Equity of Duplin County, in the naine of 
the State by Edward Stanly, solicitor in the Second Judicial Dis- 
trict. This information alleged, in substance, as follows: That 
theretofore Alexander Dickson, late of the county of Duphn, 
deceased, being possessed of a very considerable real and per- 
sonal estate, consisting of various descriptions, did, on or about 
19 June, 1813, duly make and publish his last will and testament 
in writing of the date before mentioned, and therein and thereby, 
among other things, did devise and bequeath in manner and 
form following, that is to say: 


3si7—1 1 
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STATE tv. McCGowen, 


“TImprimis, my will is, and so I direct, that all my just debts 
and funeral expenses be first paid out of my estate by my execu- 
tor hereinafter named. It is my will and desire that all my 
lands be sold at public auction by my executors for the highest 
price that may be got, in the following manner, that 1s to say, 
the manor plantation, ete. (here the testator enumerates his dif- 
fereut tracts of land and deseribes the manner in which they 
are to be sold). Item. I leave and bequeath to iny nephew 
John Dickson, son of my brother, Robert Dickson, of Cumber- 
land County, Blocker, Terry, my young negro wench ae 
Ainey and aaa increase to hin and his oe forever. Item. 
leave and bequeath to my nephew John MceGowen my negro 
woman named Nancy and her increase to him and his heirs for- 
ever. Item. I leave and bequeath to my nephew Jones Dick- 
son $500, to be paid in notes, if so much in possession at the 
time of my death; if not, to be raised out of the sales of my 
estate and paid to him by my executors. The residue of my 
negroes is to be sold in the following manner, that is to say: 
old Luey and her daughter Lucy and her son Frank and her in- 
crease hereafter to be sold in one lot and not separated; also Kut 
and her three youngest children that she may have at the time 
of my decease to be sold in one lot and not separated. Old 
Tarisman is to be well treated by my executors, and not let him 
want for anything. The negroes not herein named are to be 

sold separate to the highest bidder. The rentaining part 
(11) of my estate, consisting of horses, cattle, hogs and sheep, 

household and kitchen furniture, and plantation tools of 
every description, and all kinds of crops and produce, are to be 
sold in the same way as my other property. The money arising 
from the said sales is to be collected by my executors when due, 
as soon as may be. Should there be any money, bonds, notes or 
accounts on hand at the time of my decease, my executors are to 
account for them; and after paying out all expenditures that 
may have accrued heretofore or may hereafter accrue, the net 
proceeds are then to be kept and put by my executors to the use 
of a free school or schools for the benefit of the poor of Duplin 
County.” 

The information then proceeded to state that the said testator 
did nominate and appoint John Dickson, of Cumberland County, 
and Joseph MeGowen, of Duplin, exceutors of his said w ill, as 
by the said will or the probate thereof, whereunto the said solic- 
itor for greater certainty referred, and praved might be taken 
as part of this information, reference being had thereto, would 
more fully appear. The information further set forth that after- 
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wards the said Alexander Dickson departed this life without 
altering or revoking his said will. Whereupon, at July Tern, 
1814, of the Court of Pleas and Quarter Sessious of the county 
of Duplin, the aforesaid will was duly admitted to probate, and 
at the sawe time the said John Dickson and Joseph MeGowen 
qualified as executors thereto and took upon themselves the exe- 
cution thereof, and by virtue thereof possessed themselves of the 
real and personal estate of the said Alexander Dickson to a very 
considerable amount, and much more than suitlicient to satisfy 
all the just debts and funcral and testamentary expenses, The 
information further showed that afterwards John Die! cson, one 
of the executors who qualified to the said will, died, and that 
thereupon the said Joseph AlcGowen became sole executor of the 
said Alexander Dickson, and that the said Joseph McGowen 
received or ought to have received into his possession the whole 
of the real and personal estate of which the said Alexander Dick- 
son died seized or possessed or entitled to, and of the money or 
other funds, the proceeds of the sales of all or any part of the 
aforesaid real and personal estate of the aforesaid Alex- 

ander Dickson, and which said sales were made, or ought ( 12 ) 
to have been made, by the said Joseph MeGowen and 

John Dickson, or one of them. And the information further 
set forth that, at January Term, 1817, of Duplin County Court, 
Daniel Glisson, Edward Pearsall, A. MeIntire and John Hunter, 
having been appointed to settle the accounts of the executors of 
Alexander Dickson, did report that there was a balance remain- 
ing in the hands of the executors of $10,821.49, and the further 
suin of $1,500, being the amount of eighteen shares of the capi- 
tal stock of the State Bank of North Carolina. And the infor- 
mation charged that the said executors joined and concurred 1n 
the report aforesaid, and that since that time the defendant had 
failed to make to the county court aforesaid any return or report 
whatever, and had failed to deliver in writing to the clerk of the 
said court a full and particular account of the property confided 
as aforesaid to his management by the testator, Alexander Dick- 
son, and of the execution of the trusts in the aforesaid will con- 
tained; and the information further stated that the said solicitor 
had reason to beheve that the property aforesaid had been mis- 
managed, through neghgence or fraud, and that there was reason 
to apprehend that the s said Joseph MceGowen would convey the 
property or funds beyond the linuts of the State of North Caro- 
lina, by which means the intention of the testator would be de- 
feated and the cestur gue trusts would be deprived of the benefit 
of their legacy under the will aforesaid. And the information 
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then praved that the said Joseph MceGowen might, upon oath, 
answer the aforesaid allegations, and might set forth a particu- 
lar description and account of all the property of his testator 
which had come or might have come to his hands and of the 
proceeds of such part thereof as had been sold, and that he 
might be compelled to apply the same to the uses and purposes 
set forth and specified in the will aforesaid, and that he might 
be decreed to give security for the immediate and due perform- 
ance of the trusts mentioned in the said will and for ee afety 
and forthcoming of the estate, real and personal, found to be in 

his hands or which ought to have been in his hands, or, 
(13 ) im ease he fail to do the same, that he might be decreed to 

pay and deliver over the same to such person as this 
honorable court should appoint to receive the same; and that 
the defendant might be held to bail to answer such judgment as 
might be recover ed against him upon the hearing of the infor- 
mation; and that such other and further relief might be granted 
as the nature of the case might require and as to the court should 
seen) meet: 

This information was sworn to by the solicitor, and the de- 
fendant was held to bail, by order of the court, in the sum of 
£20,000. 

To this information the defendant, by his counsel, filed the 
following demurrer, to wit: 

The demurrer of Joseph MceGowen, defendant, to the bill of 
complaint of the State of North Carolina, by and through Ed- 
ward Stanly, Solicitor of the Secortd Judicial District, coinalau: 
ant. This “defendant, by protestation, not confessing or acknowl- 
edging all or any of the matters and things in the said bill of 
complaint contained to be true in such manner and form as the 
same are therein and thereby set forth and alleged, doth demur 
in law to the said bill, and for cause of demurrer showeth that 
the said complainant has not in and by his said bill shown any 
right or title to the discovery or account thereby sought, nor any 
right, title or interest in the real or personal estate of the late 
Alexander Dickson, deceased, of Duplin County, bequeathed or 
devised by his last will and testament, as set forth in the said 
bill of complaint, and hath no right to call this defendant as 
executor of the said last will and testament to account in this 
court; and for further cause of demurrer this defendant saith 
the legacy or trust declared in the said last will and testament, 
set forth in said bill, in behalf and for the use of a free se hool 
or schools for the benefit of the poor of Duplin County, is void 
for uncertainty and indefiniteness as to who are the person or 
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persons entitled to enjoy the same, or for the want of a known 
and competent devisee to take the same; and for further cause 
of demurrer the defendant saith that the said legacy or trust is 
void because it 1s a perpetuity; and for further cause of demur- 
rer the defendant saith that the said legacy or trust 1s not 

such a charity as this court has jurisdiction over or can ( 14 ) 
enforce, and as to so much of the said bill as seeks a dis- 

covery or account of all and singular the real and personal 
estate and effects which were of the testator, Alexander Dickson, 
at the time of his death over and above and beside the money, 
bonds, notes or accounts on hand at the time of his decease, this 
defendant doth demur thereto, and for cause of demurrer saith 
that the said testator in and by his said will did not devise or 
bequeath to his executors, to the use of a free school or schools 
for the benefit of the poor of Duplin County, any other estate, 
property or effects which were of his at the time of his death, 
save the money, bonds, notes or accounts which were on hand 
at the time of his decease; and this defendant saith he is advised 
that, according to the true construction and meaning of the said 
testator, in and by his said last will and testament he only there- 
in awd thereby devised or bequeathed to his executors, to the use 
of a free school or schools for the benefit of the poor of Duplin 
County, the money, bonds, notes or accounts which were of his 
and were on hand at the time of his decease, and no more and 
no other of his estate, real or personal, effects or credits; and 
for further cause of demurrer to the said bill of complaint this 
defendant saith that it appears, by the complainant’s own show- 
ing by his said bill, that this defendant qualified as executor to 
the said will at July Term, 1814, of Duplin County Court, and 
took upon himself the execution thereof, and possessed himself 
of the real and personal estate of the said Alexander Dickson to 
a very considerable amount and much more than sufficient to 
satisfy all the just debts and funeral and testamentary expenses ; 
and, further, that at January Term, 1817, of Duplin County 
Court, a balance was reported by certain persons, 1n said bill 
named, appointed to settle the accounts of the executors of the 
said Alexander Dickson, deceased, as remaining in the hands of 
said executors, of $10,821.49, and the further sum of $1,800, 
being the amount of eighteen shares of bank stock, and that said 
executors joined and concurred in the said report, and, as it so 
appears by the complainant’s showing, that this defendant 

had assumed the burthen of executing the said will more ( 15 ) 
than twenty years before the filing of said bill of com- 

plaint, and also that he concurred in said report more than ten 
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years before filing the said bill; this defendant is advised he 
ought not and cannot be called on for the account and discovery 
sought by complainant, after so great a lapse of time. Where- 
fore, and for divers other good causes of demurrer appearing in 
said bill of complaint, this defendant doth demur to the said bill 
and all the matters and things therein contained, and prays the 
judgment of this honorable court whether he shall be compelled 
to make any further or other answer thereto; and he humbly 
prays to be hence dismissed, with his reasonable costs in this 
behalf sustained. JosHua G. Wricurt, 
Wa. A. Wricur, 
Defendant's Solicitors. 


Upon the argument of this demurrer, at Spring Term, 1841, 
of the Court of Equity of Duplin County, the court ordered and 
decreed that the demurrer be overruled. From this interlocu- 
tory decree the defendant prayed for and was allowed an appeal 
to the Supreme Court. 


J. G. Bynum for the State. 
W. [. laywood, Jr., for defendant. 


Gaston, J. We are decidedly of opinion that the demurrer 
in this case was properly overruled. There can be no question 
but that the purpose to which the testator has appropriated the 
funds, of which an account is demanded by this bill, the estab- 
lishment ‘“‘of a free school or schools for the benefit of the poor 
of Duplin County,” is one approved by the law as a public char- 
ity; and it 1s too late to contend, since the decision in (rriffin v. 
Graham, 8 N. C., 96, that the establishment of a permanent 
fund for charitable uses comes within the mischiefs of a perpe- 
tuity, or is prohibited either by our Constitution or the common 
law as such. It was held by the majority of the Court in that 
case that, independently of the Statute of Elizabeth, wherever 

there was a trust and trustee, with general or specific 
(16) objects of charity pointed out, a court of equity in this 

State might, as a matter of trust, take cognizance of it in 
virtue of the ordinary jurisdiction of that court. But were it 
not so, no doubt can now be entertained, since express jurisdic- 
tion over such subjects has been conferred on the court, and the 
mode of exercising that jurisdiction has been directed by Laws 
1831 (chapter 24, section 5) and 1832 (chapter 14, sections 2, 3, 
4). (Ttev. Stat., ch. 18.) 

It seems to us also very clear, upon an examination of the 
will, that the testator has devoted to this public charity, not 
merely what might remain of the moncy, bonds, notes and ac- 
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counts that should be on hand at the time of his death, but the 
net proceeds of all his estate, The will commences with the 
injunction that his debts and funeral expenses shall be satisfied 
out of his estate by his executors. It proceeds to give particular 
directions for the sale of his various tracts of land, which he 
carefully enumerates and describes. It then makes a specific be- 
quest of a negro to each of his nephews, Robert Dickson and 
James MceGowen. The testator then gives a legacy of $500 to 
his nephew, James Dickson, to be paid 1D notes, if so much in 
possession at the time of his death, and if not, then to be raised 
out of the sales of his estate, and afterwards proceeds to give 
special directions as to the sale of the residue of his negroes, and 
of the remaining part of his estate, consisting of “horses, cattle, 
hogs and sheep, household and kitchen furniture of every de- 
scription, and all kinds of crop and produce.” He orders that 
his executors shall collect the money arising from the sales as 
soon as may be, and that “should there be any money, bonds, 
notes or accounts on hand at the time of his decease,” ‘the eXxec- 
utors shall account for them, and concludes the dispositions of 
his will thus: “And after paying out all expenditures that may 
have accrued heretofore or may hereafter accrue, the net pro- 
ceeds are then to be kept and put by my executors to the use 
of a free school or schools for the benefit of the poor of Duplin 
County.” The construction set up on the part of the defendant 
is too absurd to receive our sanction. It supposes, in the first 
place, that the testator has ordered the great bulk of his prop- 
erty to be sold and made no disposition of the proceeds. 

In the second place, that he has directed a free school or ( 17 ) 
schools to be established out of a fund, in regard to 
which he doubted whether any such would exist at his death, and 
which, at all events, he supposed would be inadequate to pay the 
legacy of $500 specifically charged upon it. No one, we think, 
ean reasonably doubt but that by the term “net proceeds” he 
meant the net proceeds of the subject- -matter of his will—all the 
property embraced therein; that 1s to say, all that should remain 
thereof after satisfving his debts, the previous legacies and the 
expense of executing the Wilt, 

The remaining ground of demurrer is equally unfounded. 
The trust admitted by the demurrer 1s an express, direct trust, 
confessedly open and unexpected. No length of time operates 
as a bar to a demand by the cestue que trust against the trustee 
founded on such a trust, and therefore no length of time can be 
pleaded or made the ground of demurrer to such a demand. 
Falls v. Torrance, 9 N. C2490 eG, bl. IN i: ee 
Greenlee, 9 N, C. A486, 
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This opinion must be certified to the court below, with direc- 
tions to proceed with the cause; and there should be a judgment 
here against the appellant and his sureties for the costs of this 
Court. Ordered and decreed accordingly. 

PER CrRIAM. 


Crted: Holland v. Peck, post, 260; Miller v. Atkinson, 63 
N. C., 541; Peacock v. Harris, 85 N. C., 151; Hodges v. Coun- 
cul, 86 N. C., 183; Keith v. Scales, 124 N. C., 511. 


(18 ) 


ALEXANDER LITTLE v. SOLOMON MARSH. 


1. If a bond, note or bill be given to the wife, or to the husband and 
wife, during coverture, the legal title vests in the husband, on his 
asseut, and he may sue alone or join his wife. 


2, So if a slave be conveyed to a wife during coverture, the legal title 
vests in the husband, if he assents to the conveyance, and posses- 
sion of the slave for a length of time is evidence of such assent. 


wo 


. Where an injunction has been granted, and the defendant puts in 
an answer which is apparently deficient in frankness, candor or 
precision, or is illusory, the injunction will be continued till the 
hearing. 


AppeEAL from an interlocutory decree of the Court of Equity 
of Anson, his Honor, Pearson, J., presiding. 

The complainant, Alexander Little, filed his bill against Solo- 
mon Marsh at Spring Term, 1841, of Anson Court of Equity. 
In this bill the complainant alleged that, at March Term, 1838, 
of Anson Superior Court of law, a number of judgments were 
obtained against one Wilham Ashcraft, of the county of Anson, 
at the several suits of Richard Kingsland & Co. and others (par- 
ticularly mentioning them), amounting to upwards of eight 
thousand dollars; that executions issued on the said judgments 
returnable to September Term, 1838, of the said Superior Court, 
and that the Sheriff of Anson County levied the said executions 
on the following negro slaves, as the property of the said James 
Asheraft, viz., Clarissa and her five children, Sanford, Matilda, 
George, Ann and Harriet; and that the said sheriff did, on 12 
September, 1838, sell said negroes at the courthouse door in the 
town of Wadesboro to satisfy said several judgments, and that 
the complainant became the last and highest bidder for the sum 

of $1,455. The complainant further charged that the 
(19 ) defendant in the said executions, viz., the said James Ash- 
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eraft, married the daughter of the defendant, Solomon Marsh, 
several years ago, and that upon the marriage of the said James 
Asheraft with the daughter of this defendant, or in a short 
time thereafter, the defendant gave the said woman Clarissa, 
who was at the time a small girl, and who is the mother of 
the said Sanford, Matilda, George, Ann and Harriet that were 
sold by the sheriff as aforesaid, to the said James Ashcraft or his 
wife, and executed and delivered a deed of gift or bill of sale, 
or some other instrument of writing whereby the defendant, Sol- 
omon Marsh, conveyed all his interest and title in said negro 
girl Clarissa unto the said James Ashcraft or his wife; and 
that said negro girl Clarissa remained in the possession of the 
said James Asheraft for fifteen or twenty years, during which 
time she had the five children before mentioned; and that the 
said Jaines Asheraft continued in the possession of the said 
negro slaves, exercising all acts of ownership over them, paying 
taxes for them and receiving credit in part on account of his 
interest and property in said slaves, until the said James Ash- 
craft became embarrassed in his circumstances, and until a short 
time before the levy and sale were made by the sheriff as afore- 
said, when the said James Ashcraft and the defendant, combin- 
ing and confederating together how to injure and defraud the 
creditors of the said James Ashcraft, came to an understanding 
and agreement of some kind whereby the said James Ashcraft 
surrendered up the possession of the said negroes to the defend- 
ant, Solomon Marsh, and at the same time surrendered up and 
delivered over to the said Solomon Marsh the deed of gift or 
bill of sale for the said Clarissa, the mother of the said children, 
which bill of sale or deed of gift, the complainant charged, had 
never been recorded. The complainant further set forth that 
the said James Asheraft resided in the immediate neighborhood 
of the defendant ever since the marriage of the said James with 
his daughter, and that it was generally understood and believed 
in the neighborhood that the ‘said slave Clarissa and her said 
children were the property of the said James Asheraft; 

and that the said Solomon Marsh never pretended to claim ( 20 ) 
the said negro slaves from the time he gave them to the 

said Asheraft until about the time the said executions were levied 
by the sheriff as aforesaid on said slaves, and that so far from 
claiming the said slaves as his (the defendant’s) own property, 
the complainant was informed and believed that the defendant 
did, on some occasion when inquiry was made of him as to the 
title to said slaves, say that he expected the title to them was in 
‘one Joseph White, inasmuch as said White was security for the 
said Ashcraft, and he expected that the said White had taken a 
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deed of trust for said negroes to save him harmless, or words to 
that effect. The complainant further charged that after the 
levy made by the sheriff and before the day of sale, the com- 
plainant, upon learning that the defendant pretended to claim 
the said slaves, proposed to the defendant that if he, the defend- 
ant, would show to the complainant the deed of gift or bill of 
sale which the defendant had executed to the said James Ash- 
craft or his wife for said slaves, then, in case the writing did 
not convey the title to the said Asheraft, or any title hable to 
execution for debts of said Ashcraft, the complainant would 
release the levy, so far as he was concerned, in the executions 
against said Ashcraft; but that the defendant refused to do so 
or to give the complainant any satisfaction In any manner as to 
the same. The complainant further set forth that he, together 
with Robert Strange and Thomas 8. Ashe, Esquires, were coun- 
sel and attorneys for the plaintiffs in the executions against 
Asheraft, and that they jointly gave the sheriff a bond of indem- 
nity to sell the said slaves, and that the sheriff did sell the said 
slaves and that the plaintiff became the purchaser for the sum 
of $1,455, and took and now has the said slaves in his possession. 
The complainant further set forth that the defendant was pres- 
ent at the sale, and forbade the same; but the complainant was 
informed, and was informed so on the day of sale, that the de- 
fendant had procured one Jesse Llewellen, a man of property 
and a friend and neighbor of the defendant (who is now dead), 

to bid off the said slaves for him, the said Solomon Marsh, 
(21) and that in consequence thereof the said Llewellen did 

bid several times for the said negroes, or some of them. 
The complainant further set forth that the said Solomon Marsh 
had since sued the complainant at law in an action of trespass 
vi et armas, claiming said slaves as his own and seeking to re- 
cover damages of the complainant for wrongfully selling the 
same. The complainant further charged that although the de- 
fendant, Solomon Marsh, did actually make, sign, seal and de- 
liver a deed of gift or bill of sale for said girl Clarissa to the 
said James Ashcraft or to his wife, vet that the said deed of 
sift or bill of sale never was recorded, as required by law, and 
that the complainant was unable to avail himself of the benefit 
of his defense in a court of law for want of the said recording of 
the said deed of gift or bill of sale. The complainant then, after 
asking that the defendant might be required to answer on oath 
particularly and specifically all the matters charged in this bill, 
prayed that the said defendant might be compelled by a decree 
of the court to have the deed of conveyance made by the defend- 
ant to the said Ashcraft surrendered up to be recorded, or that 
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he might be compelled to convey all his title and interest in said 
negro “slaves to the complainant, and that he should be perpet- 

ually enjoined from his action at law against the complainant; 
and that the complainant should receive such other and further 
relief as to the court should seem meet. 

This bill of complaint was sworn to in due form. At the saine 
term the defendant put in his answer. In this answer he ad- 
mitted that he had understood there were several judgments 
obtained against James Ashcraft about the time charged in the 
bill, but the amount thereof, or by whom, the defendant did not 
know, nor did he recollect at what particular term of Anson 
court: and he supposed, but did not know, that executions issued 
on the said judgments. He also admitted that James Ashcraft 
several vears ago married his daughter Eunice, and resides with- 
in a few miles “of the defendant, in Anson. The defendant, for 
further answer, stated that after the said James Asheraft was 
married and, he thought, after he had two children, and his wife 
was in much need of a nurse, the defendant, beimg the 
owner of a negro girl named Clarissa, then some ten or ( 22 ) 
twelve years old, placed the said girl with the defendant’s 
said daughter to assist her in taking care of her children, and 
infendine for his said daughter to have the services of the said 
Clarissa to her separate use, and for the said slave and her in- 
crease to be enjoved by the children of the said Eunice; and to 
carry out this intention, some time thereafter—the defendant 
could not now state how long—he executed a paper writing to 
that effect, which he hauded: to his said daughter, therein con- 
veying and securing the said slave Clarissa to the separate use 
of his said daug ehter (he thought) for life, and after her death, 
to her children equally. This paper wr iting was never delivered 
to James Asheraft at all, nor in his possession, as this defend- 
ant believed, and he knew it was not intended that said Asheraft 
should take any benefit under it; and defendant handed this 
paper writing to his daughter Eunice, he though about twelve 
or thirteen vears ago: the defendant could not recollect the pre- 
cise time, but he believed said paper was signed and handed to 
her about that time; and she retained the possession of it until 
about January or February, 1837, according to the best of the 
defendant’s recollection, at which time the said Eunice handed 
back the said paper writing to the defendant, upon apphiation ; 
and the cause of the defendant’s so applying to his daughter for 
it was that it was understood among the said slaves, to wit, Cla- 
rissa and her children, that the said Ashcraft was going to con- 
vey off to Mississippi all his own negroes, and he then had five 
valuable ones; and it was believed that in doing so he would also 
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run off privately with them, Clarissa and her children, and there- 
by Eunice and her children would be defeated of their claim to 
the property altogether; and to prevent this the defendant took 
back said paper writing, which (as he thought) was destroyed. 
He averred that he had it not in his possession and was not able 
to produce it, which he certainly would readily do, had he the 
said paper to produce; for it was no intention whatever of defeat- 
ing any of Asheraft’s creditors which caused the defendant to 
take back the said paper writing; for the slave, Clarissa, and 

her children, were never hable, directly nor indirectly, 
(23) for Ashcraft’s debts, by the said paper writing which the 

defendant delivered to his daughter, as aforesaid. And 
the defendant further averred that at the time he took back from 
his daughter the said paper writing the said Ashcraft had five 
or more valuable negroes of his own, a considerable store of 
goods and much other valuable property and, the defendant be- 
heved, more than sufficient to have paid all his debts, if the same 
had been prudently managed. The defendant further stated 
that some time thereafter Clarissa and her children, under appre- 
hension of being sent off to the South with Ashcraft’s own slaves, 
as the defendant understood and believed, ran away of their 
own accord and came to the defendant’s house, where they re- 
mained till seized by the Sheriff of Anson County and taken off 
and sold, as charged in the bill. And the defendant further 
stated that the said Ashcraft did send off his own slaves to the 
South, and they have never returned, as the defendant under- 
stood and believed. The defendant, further answering, stated 
that Ashcraft, when he married the defendant’s daughter, had 
but very little property, if any, besides a horse, and, aided by 
his father, he procured a tract of land; and the defendant had 
but very few slaves, indeed, and was altogether unwilling to 
make title to a slave to him and opposed to putting one in his 
power or under his absolute control, thongh the defendant was 
willing and desirous to assist his daughter 1 in taking care of and 
nursing her children, and his whole object was to secure the 
services of the slave Clarissa to the separate use of his daughter 
and for the said slave and increase to go to his daughter’s chil- 
dren; and the said paper writing which he signed and handed 
to his daughter, as aforesaid, was to that effect, and so expressed 
upon the face of it, to the best of the defendant’s recollection 
and belief; and the said slave Clarissa was not to be subject to 
the debts, disposition, or control of the said Ashcraft. The de- 
fendant, further answering, admitted that the slave Clarissa was 
permitted to remain at the house of the said Asheraft from the 
time she first went there, as aforesaid, until she ran away, as 
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before stated, with her children and came to the defendant, and 
during the time she remained at Asheraft’s said Clarissa 

had four of the children stated in the bill; and defendant ( 24 ) 
said he thought it likely said Asheraft might have paid 

taxes for the said Clarissa, but he did not know, and thought it 
most probable that said Asheraft exercised some control over 
Clarissa and her children while at his house, for such was to be 
expected; but the defendant did not admit that said Asheraft 
ever obtained any credit on account of having said slaves at his 
house, for no person ever could have rehed with any certainty 
or had any assurance that said Ashcraft had any title or held 
any interest in said slave Clarissa aud her children, for he never 
had any title or interest in or to said Clarissa and children. 
And the defendant demied that there ever was any combination 
or understanding between said Asheraft and himself in regard 
to taking said Clarissa and her children back, as charged in the 
bill; and so far from it, the defendant stated that a misunder- 
standing and unfriendly feeling existed between the said Ash- 
craft and himself from the time he first set wp merchandise in 
Anson until the present tine, and the said Asheraft had never 
been at the defendant’s house on a visit since; and although he 
kept store for some vears, the want of friendship was suc h that 
the defendant never traded nor bought goods at his store. And 
the defendant denied that the said slaves, Clarissa and children, 
and the said paper writing were surrendered up to him by said 
Asheraft, as charged in the bill, but alleged, on the contrary, 
that the said slaves left Asheraft’s house in the meghttune, and 
Asheraft was much displeased thereat, and came to the defend- 
ant’s and said that he (Asheraft) knew nothing of it, as the 
defendant had heard and believed; and the said paper writing 
was handed back by the said Eunice, as before stated, without 
the knowledge of the said Asheraft, and the defendant admitted 
that the said paper writing was not recorded before it was de- 
stroyed, as aforesaid. The defendant denied that he ever in- 
formed any person, to his knowledge or belief, that the title to 
said Clarissa and children was in Joseph White, or any other 
person, nor does he recollect that he ever mentioned to any per- 
son that the title to the said slaves was in his daughter, or any 
other person, to the best of his recollection and belief, or 

say anything upon the subject or that the subject was ( 25 ) 
ever talked about. The defendant admitted that the com- 

plainant appled to know about.or to see the title to Clarissa 
and children the day of the sale, and the defendant assured hin 
that said Asheraft never had a title of anv kind to said slaves, 
and that his daughter had none then; he also admitted that Cla- 
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rissa and her children were sold by the Sherff of Anson, at 
Wadesboro, some seventeen miles from the defendant’s residence, 
and were purchased by the complainant at $1,455, or thereabouts, 
as charged. ‘The defendant also adinitted that he was present 
at the sale of the said slaves, and forbade the sale thereof, as he 
believed he had the right to do; but he denied most expressly 
that he employed Jesse Llewellen, or any other person directly 
or indirectly, to bid for said slaves for him or any other person. 
The defendant admitted that he had since sued the complainant 
for the said slaves, Clarissa aud children, and that suit was now 
pending in Anson Superior Court of law. The defendant, fur- 
ther answering, averred that he fully believed that the whole 
cause of the said negroes coming into his possession was to avoid 
being sent off, and “that was his entire object in taking up the 
paper writing before alluded to from his daughter, and not on 
account of any embarrassment under which the said Asheraft 
was then laboring or with which he was threatened; for the 
defendant, in fact, knew but little about his circumstances, but 
knew he had much property, and fully believed him good for all 
his debts, and still beheved he was; ‘but the defendant’s entire 
object was to prevent the said slaves from being sent off from 
the State and his daughter and children being deprived of their 
just rights, for the defendant never expected that said Clarissa 
and children would be made or attempted to be made hable for 
Asheraft’s debts. He further stated that four of Clarissa’s chil- 
dren were born, as he believed, while she was at Asheraft’s house, 
and one named Harriet was born at the defendant’s house after 
her return to him. 
This answer was duly sworn to. 
At this term a motion was made for an injunction to stay 
proccedings in the suit at law, which was refused by the court. 
At Fall Term, 1841, the following interlocutory decree 
(26) was made: “On sotion and argument, and it appearing 
to the court that since the last term a judgment has been 
obtained at law, in an action of trespass, by the defendant against 
the plaintiff for the sum of ...... , and upon consideration of 
the bill and answer it is ordered, adjudged and decreed that the 
defendant be enjoined from taking out any execution upon his 
judgment at law until the further order of this court.” From 
this interlocutory decree the defendant prayed an appeal, which 
was allowed upon condition that the defendant should not in the 
meantime take ont any execution upon his judgment at law, but 
await the decision of the question in the Supreme Court. 


Winston & Mendenhall for defendant. 


Strange for plaintiff. 
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Daniet, J. If the paper writing in this case was wit- ( 27 ) 
nessed—which the answer does not deny—it passed the 
title of the slave from the donor, by force of Laws 1506 (Rev. 
Stat., ch. 37, sec. 17), except that the ecremony of registration 
was required to give it full effect; and this title inured to the hus- 
band, at least for life (as remainders in slaves created by sess or 
writing after a life estate are good. Rey. Stat., ch. 57. sec. 22), 
unless the husband dissented therefrom ; and his possession Sor 
twelve years is evidence that he did assent. 1 Prest. Touch.. 
142. If a bond, note or bill be given to the wife, or to the 
husband and wife, during coverture, the legal title vests in the 
husband on his assent, and he may sue alone, or he may elect 
to join his wife. 2 Leigh N. P., 1109, and the authorities there 
eited. The husband, being entitled to the instrument, could 
have had it proved and registered, under the Acts of Assembly 
giving further time for registering deeds, writings, ete., and 
then the husband’s inchoate title would have been complete, at 
least for his hfe. The wife had no power to redeliver the paper 
writing to the donor. But it is said if the facts were so, Ash- 
eraft would still have been but a trustee for the separate use of 
his wife and children, and the slaves would not have been liable 
to be taken 1n execution for his debts. If there was no doubt 
left upon the mind of the court that the paper writing contained 
that which the defendant in his answer says it contained, and 
contained that so expressed as to deprive the husband of any 
beneficial interest in the slave conveved, we should certainly 
hold that the plaintiff was not entitled to the interference of a 
court of equity in his behalf. But the question in tls case is 
whether Asheraft took as a trustee or in his own right, and the 
answer of the defendant appears to us to be illusory and 
to want frankness, candor and precision. The defendant ( 28 ) 
admits that he took back the paper in 1837. If it were 
such as he states it, it might operate materially against the plain- 
tiff or the ereditors of Asheraft. There was a strong induce- 
ment, therefore, for him to preserve the paper, 1f it was written 
as he would have us to suppose. But although he speaks with 
sole degree of positiveness as to lus ntent im executing the 
instrument, he is vague and uncertain as to the language of the 
instrument which declares that intent. He deseribes it as hav- 
ing been made “to that effect,” and “he thinks” it was to her 
separate use for life, and afterwards to her children. His an- 
swer is equally unsatisfactory as to the destruction of the instru- 
ment. His words are, “he thinks it is destroved,” “he has it not 
in his possession,” etc. Spoliation is always looked upon by a 
eourt of justice with suspicion. The defendant, to be sure, was 


15 


IN THE SUPREME COURT. | 37 


McREYNOLvDS tb. ITARSHAW. 


not interrogated by the bill (as es yet may be) whether there 
was a subscribing witness, and who he was, nor in whose hands 
the defendant placed the paper after he got it back in 1837, 
He, however, is particularly cautious in not giving us any infor- 
mation on these points. Under all the circumstances we think 
the judge was right in directing an injunction until the hearing. 

This opinion must be certified to the Court of Equity of An- 
son County, with instructions to proceed according to the same; 
and judgment must be entered for the plaintiff for the costs of 
this Court. 

Ordered and decreed accordingly. 

PER CURIAM. 


Cited: Miller v. Washburn, 38 N. C., 165; Deven v. Eller, 
42 N.C., 29; Mosteller v. Bost, rb., 42. 


(29) 


DAVID W. McREYNOLDS v. JOSHUA HARSHAW anp OTHERS. 


1. Upon a motion to dissolve an injunction against a judgment at law, 
it is not proper to decree that the injunction he made perpetual, 
even as toa part of the judgment admitted by the answer to have 
heen paid. 

2. The proper course in such a case is to continue fill the hearing the 
injunction as to such part. and dissolve it as to the residue, if 
according to the answer it ought to be so dissolved. 


APPEAL from an interlocutory order, made in this case by the 
Court of Equity of CHEroKer, at Fall Term, 1841, his Honor, 
Manly, J., presiding. It was a bill of injunction to which an- 
swers had been filed; and at the said term the following decree 
was made, Viz. : 

“This case coming on to be heard upon bill, answer and ex- 
hibits, and after arguments of counsel being heard, it is ordered 
and deerced that the injunction in this case be dissolved, except 
for the sum of $300, with interest on that amount for twelve 
months, for which amount the injunction be made and decreed 
perpetual. Therefore it is further ordered that judgment be 
rendered against the complainant for the residue as mentioned 
in the pleadings. The question of costs reserved.” 

From which deeree the complainant prayed for, and was al- 
lowed, an appeal to the Supreme Court. 

The pleadings are fully stated in the opinion delivered in this 
Court. 
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No counsel for plaintiff. 
Francis & Bynum for defendants. 


Rerrin, C. J. The bill was filed in July, 1841, and charges 
that in 1839 the plaintiff and the three defendants, Har- 
shaw, Starrett and Hunter, entered into copartnership to- ( 30 ) 
gether, and as copartners made a contract with the Gov- 
ernment to supply corn for some troops then quartered in Cher- 
okee County, and to divide the profits and loss equally between 
the four; that the company furnished supplies to the value of 
$2,600, or thereabouts, and that the Government owed it that 
sum; that the capital advanced by the partners was about $2,000, 
of which the defendant Harshaw furnished, at one time, $400, 
and another time $600, and that for those two sums Ilarshaw 
took the joint notes of the plaintiff and of the defendant Star- 
rett, which were intended merely as vouchers for Harshaw in 
‘the final settlement; and that the same defendant, Harshaw, 
also supplied corn to the value of $400, making, with the cash 
as aforesaid, the sum of $1,400 furnished by him; that of that 
sum, however, the plaintiff repaid $110 and also made other 
advances, in cash and otherwise, for the company, so as, in the 
whole, fo amount to $690, and that the other two defendants 
made small advances each, of the amount of which the plaintiff 
is ignorant; that, owing to some difficulty between the contractors 
and the quarter master, it became necessary to present the claim 
to the War Department at Washington, and that there also the 
adjustment was deferred; that during those delavs the defend- 
ant IIarshaw instituted actions at law in Macon Superior Court 
against the plaintiff and the defendant Starrett on each of their 
two notes, and also for the value of the corn furnished by Har- 
shaw, and that the defendants in those actions agreed to confess 
and did confess judgments therein, provided the plaintiff at law, 
Harshaw, would stay the exceutions until the defendant Starrett 
could go to Washington, procure a scttlement of the claim and 
the money due thereon, which he (Starrett) undertook to do 
and thereout to pay Harshaw such sum as, upon an adjustment 
between all the partners, might be found due to him. The bill 
further charges that Starrett paid to Harshaw the sum of $300 
in part of the judgments, and that the plaintiff had paid the 
costs thereof; and that at the Spring Term, 1841, of Macon 
court, in the absenec and without the knowledge of the plaintiff, 
the defendant Harshaw, upon an affidavit stating that 
Starrett had settled the account at the Department and ( 31) 
been paid by the Government, procured an order of the 
court that executions might issue on the judgments for the sev- 
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eral debts; and the plaintiff at law has accordingly issued writs 
of fier . facias on them for the whole amount the: sreot, and with- 
out neae credit either for the #110 paid by the plaintiff or 
the $200 paid by Starrett, and threatens to levy the inoney out 
of the pluintiff’s property, and will do so, inasmuch as Starrett 
resides in Tennessee and has no property in this State; for which 
reasou and because Starrett has not informed the plaintiff that 
he has received payment from the Government, and has so in 
formed the defendant Harshaw, the bill charges collusion be- 
tween those defendants to compel the plaintiff to pay the whole 
sum and forthwith, without the accounts teers the parties 
being adjusted. The prayer is for an account ef the partner- 
ship, an adjustment of the profits and loss, and oe to each 
out of the joint funds, 1f in the hands of Starrett, or when re- 
ceived, and in the meantime for an injunction against the fur- 
ther proceedings on the judgments at law. 

The bill was sworn to, and, according to the praver, the usual 
preliminary injunction was granted, 

The defendant Harshaw alone answered. Tle adinits that 
Starrett, about 10 September, 1840, paid him $300 on account 
of the debts due to him, and avers that he had been always ready 
to credit that sum, but was pretented by Starrett’s saving that 
he could not then tell to which of the judgments it ought to be 
appled, and that he is willing it should be apphed to either. 
The answer denies that any other payment had been made by 
either of the parties, and it also denies positively that there was 
a copartnership between this defendant and the other parties, or 
either or any of them. It states that the plaintiff a, Starrett, 
as he understood from them, entered into partnerslip together 
and made a contract, on their joint account, with the quarter- 
master to supply provisions for the army, and not having funds 
of their own, ee applied to this defendant to borrow money, 
and he lent them the two sums of $400 and $600, at different 

times, and took their notes therefor, and that they also 
(32) agreed with him that if he had any corn to spare he 

eh deliver it to the quartermaster under their contract 
and they would allow him the contract price; that he accord- 
ingly delivered corn to the value of $400, as ascertained by this 
defendant, and the plaintiff and Starrett, who confessed judg- 
ments therefor, and that all the executions were staved, as men- 
tioned in the bill. The answer further denies any combination 
or collusion with the other defendant, and states that the de- 
fendant Starrett had settled the claim at the Department and 
received the sum allowed by the Government. and that, having 
ascertained that fact, this defendant made the same appear to 
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the court of law and obtained an award of executions, and, fur- 
thermore, that the plaintiff knew of the intention to make the 
motion, and the same was opposed by counsel for him. 

Upon the coming in of this answer the defendant THurshaw 
ou the court to dissolve the injunction, except as to the sum 

300 paid to him, as therein admitted. The mjunction was 
dissolved accordingly; as to the sum of $300, with interest there- 
on from 10 September, 1840, the injunction was made perpetual 
and the question of costs reserved for the hearing, from which 
decree an appeal was allowed to the plaintiff. 

The interlocutory decree appealed from is, we think, substan- 

tially correct. The bill states three grounds of relief, more or 
less extensive. The first is that ce eredits are not given for 
payments made on the judgments. Of that the plaintiff gets the 
benefit, as far as a payment is admitted. A second is that the 
executions have been taken out too soon, contrary to the agree- 
ment. Io that two answers may be given: one, that the court 
of law was competent to decide that point, and has decided it 
against the present plaintiff; another 1s that the plaintiff 1s 
unable to deny that Starrett has received the money from the 
Government, and savs only that he does not know that he has: 
whereas the defendant avers his information, and belief that it 
has been paid, and it is not creditable that a just claim on the 
United States should be so long unadjusted, or that after adjust- 
ment the pavment should be deferred. But the principal 
equity set up by the plaintiff is the partnership between ( 33 ) 
the parties, aud that these were partnership contracts. 
Now, that is unequivocally denied by the answer; and, certainly, 
the circumstances of the case hang well with that denial. But, 
at all events, upon this motion the answer is to be taken, gen- 
erally, as true; and that disposes of all the equity of this bill, 
We therefore think the injunction was properly dissolved, 

In forming the decree an inaccuracy found admittance, which, 
for the sake of correct practice, and perhaps in some other cases 
for the sake of justice, ought to be noticed and corrected. We 
allude to that part of the decree which perpetuates the injune- 
tion for a particular sum admitted to have been paid. That 
was premature until the cause came to hearing. If the plaintiff 
had set down the cause upon bill and answer, this direction would 
have been right; but this was merely a motion of the defendant 
to dissolve the injunetion, and the order on it ought to be only 
coextensive with the motion. When the cause comes to be heard, 
facts may be shown that would require other reliet than that 
given. For example, the answer states that the sum in question 
was paid on a particular day, whereas it may have been a year 
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or two vears before. The time of payment varies the rights of 
the parties, in respect of interest, at least, and therefore the 
plaintiff should have been allowed an opportunity of falsifving 
the answer by proofs. The proper order would have been to 
continue the injunction for that sum and the interest (according 
to the answer) to the hearing, and to dissolve it as to the residue 
of the judgment, and therefore to have granted, if required, 
execution from the court of equity against the plaintiff and his 
sureties for the injunction; and thus far, we think, the decree 
should be corrected. But as that was certainly not what the 
plaintiff felt to be the grievance which produced this appeal, the 
slight modification directed in the decree, which refers itself 
rather to the course of the court rather than to the merits of 
this cause, ought not to exonerate the appellant from paying the 
costs in this Court. The proper certificate will be sent to the 
court below, 

Ordered accordingly. 

Per Crriam. 


(34) 
MICIIAKRL ann THEODORE C. HEARNE v. KEVAN ann 
HAMILTON. 
t. The assent of an executer to a legacy to himself may be implied 


from his conduct, showing that he held the property in his own 
right and not in his capacity as executor. 


ko 


. An assent to a legatee for Hfe or years is an assent to him in re- 
itinder, 

3. Where a testator bequeathed certain negroes to A until his daugh- 
ter M attnined the age of twenty-one vears, and AL married be- 
fore she attained that age, but in the meantime the executor had 
asseuted to the legacy: Held. that the legal estate in remainder 
in these negroes was vested in M. and by consequence in her hus- 
hand, and that after the death of M this legal estate might be 
levied on and sold under an execution against the husband. 


Appear from an interlocutory decree of the Court of Equity 
of Epncecomse, at Fall Term, 1841, his Honor, Dick, J., presid- 
ing, ordering the injunction which had been granted in the case 
to be continued until the hearing. 

The pleadings and facts are sufficiently stated in the opinion 
delivered in this Court. 


J. H. Bryan for plaintiffs. 
B. F. Moore for defendants. 


20 


N.C. | DECEMBER TERM, 1841. 


HEARNE v. KEVAN. 


DanteL, J. The bill was filed by Michael Hearne and ( 35 ) 
Theodore Hearne, plaintiffs, against Kevan and Haimil- 
ton, defendants, and the sole prayer of the bill is to enjoin the 
defendants from proceeding to sell under an execution which 
they have caused to be levied upon the undivided share of Dan- 
ford Richards in certain negroes. Upon the bill and answer the 
facts appear to be as follows: Edward Hall, on 3 January, 1821, 
made his will. After providing for his wife, he devises and 
bequeaths to Lawrence H. Hearne lands, negroes and other per- 
sonal property. The testator then says, “All the remainder of 
my negroes, after the death of mv w ife, Twill and desire inay 
be equally divided between my grandchildren, the children of 
Michael and Martha Hearne, to them and their heirs forever.” 
The testator’s wife died, and he then, on 28 January, 1821, 
added a codicil to his will, by which he devised and bequeathed 
that all the property w hich he had given in the original will to 
Lawrence H. Hearne “should be vested in Michael Hearne, with 
all the profits and interest thereof, until his son, the said Law- 
renee, shall attain lawful age. And I furthermore desire that 
the negroes which I have left to the other ehildren of the said 
Michael Hearne shall be governed by the same circumstances.” 
The will was admitted to “probate at November Session, 
1823, of Edgecombe County Court. Michacl Hearne then ( 36 ) 
qualified as executor and took into his possession all the 
slaves and other personal estate. Michael Hearne at the death 
of the testator had five children, besides Lawrence, viz., Mary, 
Martha, Theodore, Joseph and Michael. Mary, in 1833, mar- 
ried Danford Richards, when she was upwards of fifteen years 
of age, and died a short time thereafter. Michael Hearne had 
kept the slaves in his possession, using them as his own, from 
1823 to 1839. At February court, 1839, two of the four surviv- 
ing younger children, viz., Martha and Theodore, filed their peti- 
tion against. the other two, stating in it that they were then of 
full age, and that thev were all four tenants in common of the 
slaves bequeathed to them by their grandfather, and prayed a 
division. At the foot of this petition is the following entry: 
“We accept service of the foregoing petition and submit to any 
decree the court may make in the premises. Michael Hearne, 
guardian to Joseph E. Hearne and Michael Tearne. his minor 
children.” The two plaintiffs in the petition had a deeree, and 
eight of the sixteen slaves were allotted to them. Martha, on 
her marriage, conveyed her lot of these slaves to her brother 
Theodore as trustee in her marriage settlement. Richards, the 
husband of Mary, was not a party to the proceedings in the 
above-mentioned petition. Kevan and Hamilton, at August 
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Sessions, 1839, of Edgecombe County Court, obtained a jJudg- 
ment against Danford Richards for £2, 974.20, and issued execu- 
tion, and it was levied on the one undivided fifth Nan of the 
said sixteen slaves, as belonging to Danford Richards. The 
plaintiffs in their bill allege, first, that the executor of Edward 
Hall never assented to the leguev; second, that as Mary, the 
wife of Richards, died before she arrived at full age, the legacy 
had never vested in Richards, so that his creditors could take it 
in execution after the death of the wife; and, third, that a sale 
under the execution mav cloud their title and involve them in 
xpensive litigation. An injunction was granted, On the comn- 
ing in of the answer, disclosing the facts as stated above, a 
motion was made to dissolve the injunction, which motion was 
overruled by the court, and the defendants appealed. 

(37) First, it appears that Edward Hall, by his will, gave 
the one undivided fifth part of the slaves in question to 
Michael Hearne until his daughter, Mary, should arrive to the 
age of twenty-one years, then to the said Mary. The plaintiff 
Michael Hearne insists that he holds these negroes as executor, 
aud we are disposed to believe that he never made an express 
assent to the legacy. But the law does not require an express 
assent; it may be implied from particular acts; and if an assent 
be to the particular tenant of a chattel, it will inure to the bene- 
fit of the remainderman, for the particular estate and the re- 
mainder constitute but one estate. Willams on Ex., 847. The 
executor’s assent to his own legacy may, as well as his assent to 
that of another legatee, be either express or imphed. It may 
be implied from his conduct; as, 1f an executor, In the manner 
of administering the property, does any act which shows he has 
assented to the legacy, that shall be taken as evidence of his 
asseut; but if his acts are referable to his character as executor, 
they are not evidence of his assent to the legacv. Walliams on 
Ex., 850; Doe v. Sturges, 7 Taunton, 223. The testator says in 
his will, “I am but little in debt.” The bill does not pretend 
that there were debts outstanding. The answer savs there were 
10 debts to pay. The same person, executor and particular leg- 
atee, had possession of the slaves for eleven vears before the 
death of Mary, using them as his own. He makes no return to 
court of any Inventory, account of sales, or account current of 
the estate. And again, he, in 1839, adinits, by his acts in the 
petition, that the other fous vhildren had ‘the legal estate in 
their legatory interest 10 the slaves. When did he assent to 
their legacies? There is no evidence as to the particular time 
when he did it. We must say that his acts are evidence that 
he assented to hold the slaves in his own right as legatee, and 
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that, too, before the death of Mrs. Richards. The remainder to 
her, therefore, was a legal, vested remainder in one-fifth of all 
the said slaves. Richards had a right to assign that interest, as 
by possibility it might have fallen into actual possession during 
the coverture. 1 Roper on Husband and Wife, 249; eS 
Roper on Husband and Wife, 509-522. In Knight 2 vr. (38 ) 
Leak, 19 N. C., 183, we decided that a vested ercnnne 

in slaves might be sold, during the life of the tenant for life, 
under a fi. fa. against the person entitled to such remainder in 
right of his wife. But it is said that in that ease the levy was 
during the coverture, and that if the wife dies before execution 
issues the property in remainder would belong to the adminis- 
trator of the wife, and not to the husband by virtue of the mar- 
riage, and that the sheriff, then, could not sell it under an exeeu- 
tion against him. In McAlister v. Gilmore, 36 N. C., 22, cited 
to support this position, the point was not raised or decided. It 
is further argued that if the wife had survived her husband the 
remainder would have belonged to her as a chose in action, and 
not to the executor of the husband; and therefore it is said if the 
husband survives and the particular tenant of the legacy, at the 
expiration of his estate, refuses to surrender it, the husband 
can get it only as the administrator of his wife. We have just 
seen that when an executor assents to the legacy to the particular 
tenant, the assent inures to the remainderman, so as to change 
both estates from equitable into legal estates, and that the par- 
ticular estate and the remainder then constituted i in law but one 
estate. Was not the possession, then, of the particular tenant, 
after the assent, the possession also of her in remainder? How 
can 1t be pretended that his possession is adverse to her, so as to 
make her interest a chose in action, before an actual reduction 
of the remainder into possession ? Tf the wife were now alive, 
the creditors of Richards might levy and sell this remainder in 
the slaves. Shall the death of the wife change the rights of the 
creditors on tls identical fund? We think not; and we are of 
the opinion that the defendants had a right to levy their execu- 
tion on the undivided fifth of the whole of the slaves, or any 
number of them, which came to the five younger children of 
Michael Hearne from their grandfather, Edward Hall. 

As to the allegation that a sale may cloud their title and in- 
volve them in expensive Htigation, several answers present 
themselves. In the first place, the bill is not framed with ( 39 ) 
a view to the adjustment, of the respective rights of the 
tenants in common, and is a creditor to wait until they choose 
to ascertain and settle them? In the next place, no facts are 
shown or alleged why a division may not be made as fairly and 
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as cheaply after an assignment by execution sale of Richards’ 
share as before. The purchaser at that sale will succeed to his 
rights precisely, and to none other. 
We think that the injunction should be dissolved with costs. 
Per CURIAM. 


Cited: Buffaloe v. Baugh, 34 N. C., 205; Weeks v. Weeks, 
ONC Ad: 


( 40 ) 
REUBEN DEAVER anp oTHERS v. WILLIAM PARKER anp 
JOHN PARKER. 


J. A purchaser of the Cherokee lands. under the Acts of Assembly of 
TSif), TS20 and 1821, dees not acquire, before the full payment of 
the purchase money, such a title. either legal or equitable, as can 
be sold by execution. 


ie) 


Where one purchased at a sale under two executions the equitable 
interest of A in a tract of land, for one entire price and at one 
bid. and one of the executions wes at the instance of a mort- 
gagee for his mortgage debt. and another execution for a debt 
not included in the mortgage: Held, that the purchaser could not, 
in equity, claim to have the legal title conveyed to him. although 
he offered to pay the price bid. because the sale by execution for 
the mortgage debt by the mortgagee was void. 


Where a purchaser of a tract of Jand has not for nine years paid 
wy part of the purchase money, which by the terms of the con- 
tract was to have been paid immediately. nor has made any effort 
nor taken any step to perform his part of the engagement, he will 
not be entitled, in equity. to a specific performance of the con- 
tract by the other party. 


oc) 


- Tuts was a case transmitted by consent to the Supreme Court 
from the Court of Equity of Haywoop, at Fall Term, 1541, 
where, after the bill and answers liad been filed, and depositions 
taken, and exhibits also filed, the case had been set for hearing.’ 

The pleadings and proofs are stated in the opinion delivered 
in this Court. 


Francis for plaintiffs. 
J. G. Bynum for defendants. 


(41) Gasron, J. By Laws 1819 (chapter 997), 1820 (chap- 

ter 1060) and 1821 (chapter 1115), directing the manner 
of selling the lands acquired by the State under receut treaties 
with the Cherokee Indians, it was enacted that every purchaser 
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should pay down at the time of sale one-eighth part of the pur- 
chase money and give bond and security for the payment of the 
balance in four equal annual installments; and that in no 
instance a grant should issue to the purchaser until the ( 42 ) 
whole of the purchase money should have been paid; 

and in case of failure to pay the whole when due, and tf the 
money could not be obtained by a judgment on the bond, that 
the land should revert to the State and be lable to be sold again 
for the use and benefit of the State. By Laws 1822, eh. 1189, 
for the relief of such persons as became purchasers of the Chero- 
kee lands sold under the authority of the State, it was enacted 
that any purchaser or the heirs of any purchaser of a tract so 
sold might assign and transfer his right, under the certificate 
of his purchase eranted by the comnussioners, by deed for good 
and valuable consideration ; and such deed being proved or 
acknowledged and repistercd and filed in the office of the Seere- 
tary of State, with a certificate from the Treasurer that the 
purchase money of said tract had been paid to the State, it 
should be lawful for the Secretary to issue a grant therefor to 
the assignee, expressing in the erant that it was made to the 
grantee by virtue of the assignment of the see purchaser, 
On 18 October, 1820, James Allen became the purchaser of a 
tract of 100 acres, being section No. 7 in the Fourth District, 
and, after making payment of the cighth of the purchase money, 
executed bonds with security for the payment of the residue in 
four equal annual installments of $75 each. Allen afterwards 
(but it does not appear at what time or on what terms, nor 
whether he then made any written transfer) sold his interes: 
under this purchase to William Parker, one of the defendants. 
On 23 September, 1823, William Parker purchased at the sale 
by the commissioners a tract of 65 YA aeres, being the section No. 
1 in the same district. It does not appear what was the price 
at which he bought, but after the payment of the one-eighth of 
the purchase money he gave his bonds with sureties to secure the 
payment of the residue. The two first of Allen’s bonds were 
paid, but the two last remaining unpaid, and the land being 
lable therefor, Parker, who claimed to be entitled to the benefit 
of Allen’s purchase, at December Term, 1828, of Haywood 
County Court, confessed a judgment to the State for the amount 
due upon fideo two last bonds, $172.74, with interest on 

$150 from 1 January, 1829. Whether any of the bonds ( 43 ) 
which Parker had executed to secure the payment of the 
purchase money of the tract No. 1 were then paid or not does 
not appear; but they were not all paid until long afterwards. 
Upon the judgment above-mentioned a fi. fa. issued, tested of 
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September Term, 1829, which was levied upon both these tracts 
as being the land whereon Parker resided and Parker’s interest 
therein, and this levy was returned to court. From this same 
term of the court there issued also a fi. fa. against Parker for a 
fine of $20, imposed upon him because of a conviction for some 
offense, and for the costs of prosecution, on which the sheriff 
returned that he had received $20 in part and had levied on the 
sume tracts tor the residue. From December Term, 1826, a 
rendition. exponas issued to sell the lands returned as levied 
upon under the first-mentioned ff, fu., and an alias fi. fa. to make 
the residue unpaid of the fine and costs in the case of the con- 
vietion. On .. March, 1830, under these executions, the sheriff 
exposed to sale the said Parker’s interest in both the tracts, and 
it was bid off by the plaintiffs at the sum of $31, “over and 
above what was due the State thereon,” and the sheriff executed 
a deed to the plaintifis for both of them. The plaintiffs have 
not paid off the judgment, nor any part of it, nor paid any part 
of the debt to the State due for section No. 1; nor does it ap- 
pear that they paid the sum of $31 so bid. The Legislature 
trom time to time had been passing acts granting indulgence 
in the collection of bonds given for the purchase of Cherokee 
lands; but these acts not applving to judgments, William Parker, 
at the session of the General Assembly which was held in Decem- 
ber, 1832, apphed for indulgence in respect to the judgment 
against him, and a resolution was passed by the General As- 
sembly authorizing and directing the Public Treasurer to permit 
William Parker to execute bonds with sureties in discharge 
thereof. Bonds were given by him accordingly, and these being 
finally paid off, on 28 August, 1539, a grant issued to James 
Allen for the bier No. 7, and he, by the directions of William 
Parker, in August, 1841, conveyed this tract to John Par- 
(44) ker, son of William, and the other defendant in this 
action. 

By some bargain or agreement between William and John, 
the latter paid off what was due the State because of William’s 
purchase of the other tract, section No. 1, procured a grant from 
the State therefor in the name of Wilham, on 5 January, 1837, 
and in the following month obtained a deed from William Par- 
ker transferring the title to him. This bill was filed carly in 
1839. It charges that the executions under which the plaintiff 
bought were levied upon William Parker’s interest in the two 
tracts by his direction, that they were sold in his presence and 
with his assent, and insists either that the sheriff’s deed made 
under such sale conveyed to the plaintiffs all the said Parker’s 
interest therein, or that the plaintiffs became entitled thereto by 
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virtue of the purchase so made as being in substance a purchase 
from the defendant Wilham, through the intervention of hes 
agent, the sheriff. It alleges that the resolution of the General 
Assembly of 1832 was procured by the said Wilbaim through 
fraud, for, by virtue of the sale as aforesaid, the judgment had 
in fact been satisfied, and cither the plaintiffs or the sheriff were 
responsible to the State for the amount thereof. It states that 
the plaintiffs, immediately after the resolution aforesaid, ap- 
peared before the commissioner appointed by the Treasurer to 
take William Parker’s bond, and offered to give their bond, with 
sureties for the amount of the judgment and interest, or to pay 
up the same, which offers were declined by the said connnis- 
sioner; avers that they bought both the tracts for the sum of 
$31, over and above the amount of the judgment against Wil- 
liam Parker, and proffering to pay the same into court, to be 
disposed of as it shall direct, prays that the defendants may be 
compelled to make unto the plaintiffs a proper legal title for 
the two tracts, surrender the possession and account for the rents 
and profits thereof. The defendants insist by their answers 
that the purchase was made upon the terms of paving off the 
demands of the State against both tracts and $31 besides; that 
not one cent was ever paid in any way for or on account 

of the said purchase, and that William Parker was com- ( 45 ) 
pelled, in consequence of this default of the plaintiffs, to 

make the best terms he could with the State in order to satisfy 
the outstanding judgment and the bonds which the State had 
against him, and having paid them off, through the aid of his 
son John, had a right to convey and cause to be conveyed the 
said lands unto his said son. 

We see no grounds on which the plaintiffs are entitled to any 
relief. The interest which William Parker had in these tracts 
was not liable to be seized under execution, and of consequence 
did not pass by the sale and conveyance of the sheriff, acting in 
his official capacity. The legal title remained still in the State; 
the lands were yet the lands of the State, and the interest of 
Parker therein was not, within the sense of the statute of 5 
George II., or our act of 1777, ch. 115, his “lands, hereditaments 
or other real estate.” Nor was it embraced within the opera- 
tion of the act of 1812, ch. 830, “concerning equitable interests 
in real and personal estate.” The first section of that act, as 
has been repeatedly decided, comprehends those cases only where 
the whole beneficial estate is in the debtor, and nothing remains 
in the trustee but a naked legal estate. Nor is it comprehended 
within the enactments of the second section of that act. Were we 
to admit that this and the preceding section embraced cases where 
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the State was the mortgagee or trustee, and also that the interest 
of William Parker in these tracts was in the nature of an equity 
of redemption and therefore fell within the spirit of the pro- 
visions of the second section (questions on which we forbear to 
express an opinion), yet it could not be sold under an execution 
at the instance of the mortgagee for the mortgage debt. Camp 
we Cove, 1 N.C. 52. The acts directing the manner of mak- 
ing purchases of these lands show that they were not to be sold 
for a failure to make payment of the purchase monev. The 
words are, “if the money cannot be obtained by a judgment On 
the bond, the land shall revert to the State.’ Clearly, therefore, 
the sale of the Allen tract, regarded as a judicial sale, was in- 
operative. 
(46) Whether a mortgagee can sell the equity of redemption 
in the mortgaged tract for any other debt was not decided 
in Camp v. Coxe, supra, nor in any subsequent case. Nor is it 
now necessary to determine the question; for the plaintiffs claim 
as for a single purchase at an entire price. and ask for a con- 
veyance of both the tracts of land on the ground of having bought 
at execution sale the interest of William Parker in both, as con- 
stituting together the land on which he resided. A sale under 
ihe cueeie section of the act of 1812 does not, as in the case of 
a sale under the first section, disturb the legal estate. The pur- 
chaser becomes but an assignee of the equity so bought; his 
rights are purely equitable, and his relief must be in equity only, 
And when he comes into equity for relief he must establish the 
case upon which he asks for relief. The plaintiffs offer to pay 
the price bid for the interest of Parker in all the land, upon 
having a title made for al/ the land. 

The claim of the plaintiffs to be regarded as purchasers from 
William Parker, through the agency of the sheriff, is founded on 
the fact, which the evidence establishes, that he directed the 
sheriff to levy on the lands rather than on his personal goods. 
It is in the nature of a claim for the specifie execution of a 
contract. 

They bought, are ready to pay, and pray that the bargain 
may be decreed to be carried into full effect. To relief upon 
this ground there are several decisive objections. In the first 
place, all the evidence tending to show a contract shows (if any 
such there were) a different contract from that alleged. The 
deposition of the sheriff and his return on the venditioni relied 
upon by the plaintiffs concur with the statement in the answers 
to establish that the plaintiffs engaged to pay $31, besides satis- | 
fying what was due the State upon both the tracts. 

Tn the next place, it would be monstrous to aid the plaintiffs 
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in compelling Parker to execute the alleged contract on his part, 
when they have been faithless as respects the performance of 
their part of the contract. An essential—the most essential 
part of their engagement was to pay off the demands of the 
State then pressing upon William Parker, to meet which 
demands he assented to the sale of his interest in these ( 47 ) 
tracts. Up to this moment the plaintiffs have utterly 
failed to perform this engagement. They have not, in fact, paid 
any part of these demands. It is not shown that during the 
period of nine years which elapsed from the time of their alleged 
purchase they made any effort or took any step on their part to 
fulfill this engagement. The bill alleges, indeed, that after the 
resolution of the General Assembly of 1832, in favor of Parker, 
was passed, they offered to the commissioners specially appointed 
by the Treasurer to take his bond to pay or secure the payment 
of the amount of the judgment. But this allegation is not ad- 
mitted by the defendants nor established by proof, and if it 
were true, the fact shows that they then knew Parker had lost 
all expectation of their discharging the judgment, and that they 
permitted him to go on, in the belief that no relief could be had 
through them, to make other arrangements for the satisfaction 
of this judgment. No offer to Parker, or to any one authorized 
to receive the money, was made to pay this part of the price 
until the bill was filed. No offer has ever been made to pay 
another part of the price, the debt due the State because of the 
purchase money of the section No. 1; and it is not shown that 
the plaintiffs have paid the sum of $31, which was bid, exclusive 
of the sums due the State. Such laches on the part of the plain- 
tiffs (to use the mildest term which can characterize their con- 
duct) deprives them of all plausible claim upon the interference 
of a court of equity on their behalf. 

The bill must be dismissed with costs. 

Decreed accordingly. 

PER CurRrIAM. 


Cited: Hunsucker v. Tipton, 35 N. C., 482. 
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( 48 ) 
JAMES QUINN vy. JAMES W. PATLON anv oruers. 


J. A sheriff who has seized property under an execution, which is 
Claimed by other persons besides the defendant in the execution, 
cannot sustain a bill of interpleader against such persous and the 
plaintitf in the execution requiring them to interplead so that 
their respective vights may be ascertained, 


eo 
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When the same solicitor who files the plaintiff's bill files also the 
auswer of some of the defendants, costs will not he allowed to 
these defendants, though the bill be dismissed with costs as to 
the others. 


Tuts was a case removed to the Supreme Court by consent ot 
parties at Lincotw Court of Equity, Fall Term, 1841, the cause 
having been previously set for hearing upon the bill, answers 
depositions and exhibits at that court. 

The pleadings and facts are set forth in the opinion delivered 
in this Court. 


No counsel appeared for plaintiff. 
Waddell & Iredell for defendants. 


Rurrim, C. J. This is a bill of interpleader, filed 20 October, 
1839, against five persons, and, on the pleadings, the case is this: 
The defendant Patton took a judgment for $2,871 against one 
True, by confession, in Buncombe County Court, which sat on 
the first Monday of ‘July, 1839, and on 24 August following he 
delivered a fiert facias, issued thereon, to the plaintiff, then the 
Sheriff of Lincoln, who proceeded to seize under it seven horses 

and other articles as the property of True, but then in 
( 49 ) the possession of the defendant Clarke, which articles the 

sheriff sold, and by the sale raised the sum of $677.86, 
Before the execution came to the hands of the sheriff, True had 
absconded from Lincoln, and divers of his creditors respectively 
took out original attachments, dated after the first Monday of 
July and returnable before a justice of the pores and put them 
into the hands of Clarke, who is another of the defendants to 
this suit and was then a constable in Lincoln, and levied them on 
the horses and other articles, which the sheriff subsequently took 
out of his possession under Patton’s execution. Three other 
ereditors of True, namely, the defendants Slade, Cody and Un- 
ger, also sued out original attachments against his estate on 
different davs in August, returnable to the county court of Lin- 
coln; and the bill states that after the plaintiff had made his 
sale he was informed that these last attachments had been served 
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by one of his deputies on the same property, then in the hands 
of Clarke and subject to the attachments that had been served 
by Clarke. The bill then states that the plaintiff hclds the said 
sum of $677.8614 ready to be paid to whomsoever he ought, but 
that he is hkely to be injured in respect thereof, inasmuch as 
Patton claims the whole thereof under his execution, and the 
other defendants .respectively claim parts thereof under their 
several attachments, and all threaten to prosecute actions against 
the plaintiff accordingly, and he is unable to determine to which 
of those parties he ought in law to account, for the following 
reasons: The said attaching ereditors insist that the property 
was not subject to Patton’s execution, because, first, the judg- 
ment was confessed by True upon the express condition that no 
execution should be issued before the following October Term, 
and it was so entered of record at the time of entering the judg- 
ment; and, secondly, that the execution was void in itself for 
the reason that it was tested in vacation—on the third, instead 
of the first, Monday of July. Whereas, on the other hand, Pat- 
ton insists that the teste of his execution was incorrect by the 
mere misprision of the clerk, and hath been amended and made 
right by the order of the court of Buncombe; and he also 

denies that there was any such stay of execution or an ( 50 ) 
agreement therefor as 1s alleged by the other defendants ; 

and as to that point the said Patton avers the facts to be that 
after True had confessed judgment, he stated that the immediate 
service of execution would greatly injure him, and requested 
Patton not to take out one in less than three weeks, within which 
period he said he could and would pay $1,000 in part of the 
debt; and to induce him to do so Patton agreed that he would 
not take out execution before three weeks, and that 1f True 
should make the payment as promised by him, he would not take 
it out before the next term, but that this was an arrangement 
subsequent to the judgment and altogether voluntary on the part 
of Patton; that the clerk of the court was in the habit of issu- 
ing executions on all judgments, whether called for by the plain- 
tiff or not, and that merely to prevent this being done in that 
ease Patton’s attorney told that officer not to issue an execution 
before October Term unless ordered; and the clerk, as a memo- 
randum for himself in aid of his recollection, and for that pur- 
pose only, made an entry on his docket, “Execution not to issue 
before October.” But that when True failed to make the pay- 
ment, and Patton, after the expiration of three weeks, apphed 
for an execution, the clerk, well remembering the directions 
given to him, did not hesitate to issue it, and thereupon, of his 
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own accord, altered his memorandum and made it conformable 
to what had been told him by adding the words “unless ordered.” 

The defendants have severally answered and presented the 
respective allegations and claims imputed to them im the bill; 
and the defendant Patton further insists that the plaintiff, hav- 
ing acted on his execution, cannot require him to interplead with 
the other parties. 

The counsel for the defendant Patton has again presented the 
point made in his answer by moving to dismiss the bill upon the 
ground that the case is not a proper one for a bill of interpleader, 
and the opinion of the Court is that the bill must be dismissed. 
It would have been more correct had that defendant demurred 
instead of answering. But that goes only to the costs; and as 

the plaintiff has, in this case, been subjected to none by 
(51) the party’s answering, that he would not have been liable 

to upon demurrer, no harm has been done. As to the 
prjncipal point, the case falls directly within the decision made 
a year ago in the suit of the present plaintiff, Quinn v. Green, 
36 N. C., 229. The difficulties of the plaintiff arise merely on 
his official duty as sheriff on the legal priorities between the 
several defendants. Questions of that kind are more conve- 
niently raised and decided at law than in this Court. Hf every 
adverse pretension to preference in the application of an insol- 
vent’s property among his creditors, claiming by executions or 
attachments, would authorize the sheriff to call upon the cred- 
itors to interplead, a judgment would seldom be satisfied but at 
the end of a suit in equity. It would change the whole jurisdic- 
tion, and the courts of law would in but few cases be able to 
compel the sheriff to do his duty upon the process issued to him. 

The bill must therefore be dismissed with costs as to Patton. 
Costs would likewise be given to the other defendants but for 
the fact that they are represented by the same solicitor who drew 
the bill; from which it 1s inferred that those parties and the 
plaintiff were at a good understanding, and did not deem the 
controversy between them very serious. 

Decreed accor dingly. 

Pre Curiam. 
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(52 ) 
KENNETH McCASKILI, v. ARCHIBALD McBRYDE anp 
ATLAS JONES. 


Where there was a bill for an account against two, and a judgment 
pro confesso as to one, and in the course of the proceedings an 
order was entered that an account should be taken as to the lat- 
ter “without prejudice,” and an account was accordingly taken, 
and exceptions filed thereto: Heid, that this order was contrary 
to the course of the court, and not an adjudication of the court, 
but entered by consent of the parties to speed the cause without 
doing injustice; and where it seemed that justice could not be 
done, unless the account was taken as to all the parties, the ac- 
count taken under this order was set aside in toto and a new 
reference made as to all the matters of account prayed for in 
the bill. 


THIS was a case removed to the Supreme Court from the 
Court of Equity of Moorg, at Fall Term, 1841, on affidavit of 
one of the parties. 

The proceedings and facts upon which the opinion of the 
Supreme Court is founded are set forth in the opinion of the 
Court. 


Badger for plaintiff. 
Winston & Mendenhall for defendants. 


Gaston, J. This bill was filed by the plaintiff, who had for- 
merly resided in this State and afterwards removed to Scotland, 
against McBryde and Jones, to have an account of the agency 
of William Martin, deceased, their testator, who, upon the plain- 
tiff’s removal, had been constituted a general attorney for the 
collection of his debts and transaction of his business in 
this State, and also an account of their own agency as ( 53 ) 
the plaintiff’s attorneys in fact since the death of the 
testator. Jones, not residing within the State, was not served 
with a subpena, but was made a party defendant by publication, 
and the bill as to him has been taken pro confesso. McBryde 
answered the bill, and the cause is now brought on to be heard. 
It is not questioned but that sufficient matter 1s stated in the bill 
to rendcr this a fit ease for an account. McBryde’s answer 
contains no matter to bar an account, and Jones did not resist 
it. The account, therefore, must be taken as prayed. 

In the course of the proceedings below an order was entered 
declared to be “without prejudice” for the taking of an account 
against Jones only. Such an account has been taken and sev- 
eral exceptions made thereunto on the part of Jones. It is 
prayed on the part of the plaintiff to hear the cause against this 
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defendant upon these exceptions. The order under which this 
account was taken is contrary to the course of the court, and 
not regarded as an adjudication of ‘the court, but is viewed as 
a mere consent rule of the parties for speeding the cause, if it 
may be thus speeded without doing injustice. See McLin v. 
McNamara, 21 N. C., 408. In this case we are satisfied that 
justice cannot be done except by taking the accounts in the regu- 
lar way, according to the course of the court, so that all the 
parties may be actors therein and it may be conclusively ascer- 
tained what is the true state of the accounts between the parties 
respectively. 

The Court therefore sets aside in toto the account reported 
and directs a reference for taking all the matters of account 
prayed for in the bill. 

Ordered accordingly. 

Per Crriam. 


Crted: Attorney-General v. Carver, 34 N. C., 235. 


(54) 
WENRY HOPPISS v. WILLIAM ESKRIDGE, ADMINISTRATOR. ETC., 
AND OTHERS. 


1. The statute of distributions does not apply to the estates of femes 
covert dying intestate. The husband is entitled to administer 
for his own benefit. and if any other person shall administer, 
such administrator is considered in equity. with respect to the 
residue after paying the debts, as n trustee for the surviving 
husband or his representatives. 


to 


In equity choses in action are assignable for a valuable considera- 
tion and bona fide, such assignment being in the nature of an 
agreement by which the assignor is hound to give to the assignee 
the benefit of that which he has assigned. 


But in equity as well as at law, a grant of land (except a release) 
is void as an act of maintenance if, at the time, the land is in 
the actual possession of another person claiming under a title 
ndverse to that of the grantor. 


THis was a bill filed at the Fall Term, 1839, of Caswerr. 
Court of Equity, to which the defendant Eskridge answered at 
Spring Term, 1840, and at the same term judgment pro confesso 
was entered against the other defendant, Lipscombe. At Fall 
Term, 1841, depositions having been taken, the cause was set 
for hearing and transmitted by consent to the Supreme Court. 

A statement of the pleadings and material facts will be found 
in the opinion delivered in this Court. 
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Morehead for plaintiff. 
W. A. Graham for defendant. 


Dantet, J. The bill states that Richard Eskridge, by his will, 
bequeathed several slaves to his wife for life, remainder 
to his daughter Martha; that Martha married Thomas (po) 
Lipscombe, and died, in “the hfetime of her mother, the 
tenant for life; that subsequently the tenant for life died; that 
William Eskridge administered on the estate of Martha Taps 
combe and sold the slaves; that Lipscombe, the husband, assigned 
by deed to the plaintiff all his equitable interest in the estate of 
his late wife in the hands of her administratér for the sum of 
$1,000. The bill is filed by the assignee against the assignor 
and the administrator of his late wife, Martha, for an account. 
The bill is taken pro confesso as to the defendant Lipscombe. 
The administrator answers and insists (1) that the estate in 
his hands belongs to.the brothers and sisters of the intestate as 
her next of kin; (2) that the assignment was not bona fide and 
for a valuable consideration, but was affected with champerty ; 
(3) that a portion of the money for which the slaves were sold 
is covered by a decree for alimony obtained by the present wife 
of Lipscombe against her husband, and to which himself, as 
administrator, and Hoppiss, the present plaintiff, were parties. 

First. The principle is well settled that the statute of distri- 
butions does not apply to the estates of femes covert that shall 
die intestate, but that the husbands may administer and recover 
and enjoy the same, as they might have done before the making 
of the statute. If any other person administers, such admin- 
istrator will be considered in equity, with respect to the residue, 
after paying the debts, as a trustee for the husband or his repre- 
sentatives. For, the husband surviving the wife, her whole 
estate vests in him at the time of her death, and no person can 
possibly be entitled to the rights of the wife ‘but himself, so that 
her whole personal property belongs to him. 3 Atk., 527; Wil- 
hams on Executors, 910. 

Second. A person out of possession cannot at law convey any- 
thing to a stranger; he can only give a release to one in posses- 
sion. Underwood v. Lord Courstown, 2 Seho. and Lefr., 65. 
But in equity choses in action are assignable for a valuable ee 
sideration and bona fide (Townsend v. Windham, 2 Ves.,.6; 
Whatfeld v. Faucett, 1 Ves., 332, 391), and especially equitable 
choses in action, as in this case ; and such assignment is 
supported in equity on the ground that it is an agreement ( 56 ) 
by which the assignor is bound to give to the assignee the 
benefit of that which he has assigned. It is by agreement, in 
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most cases of choses in action, that the assignee takes. The 
covenant of the assignor is, in this Court, a disposition of the 
thing assigned that could be enforced against him. Upon prin- 
ciple, therefore, the right of the assignee of a chose in action 
is derived from his right to call upon the assignor for a specific 
performance of the agreement between them. He is entitled to 
whatever interest the assignor himself possesses or is capable of 
procuring. 6 Ves., 394; 2 Roper on Husband and Wife, 510. 
While we make these remarks it may be proper to state that the 
rule does not extend to lands; for every grant of land, except 
as a release, is void as an act of maintenance, 1f at. the time the 
lands are in the Actual possession of another person claiming 
under a title adverse to that of the grantor. Such assignments 
were offenses in England, both by the common law and under 
the statutes. 4 Kent Com. (3d Ed.), 446-450. And all agree- 
ments tainted with maintenance or champerty are void in equity 
as well as at law. Wallis v. Duke of Portland, 3 Ves., 494; 
Powell v. Knowler, 2 Atk., 224; Stephens v. Bagwell, 15 Ves., 
139; Wood v. ae 18 Ves., 120; ; Harrington v. Long, 2 Mylne 
& Keen, 590. Champerty consists in the unlawful maintenance 
of a suit in consideration of a bargain for part of the thing or 
some profit out of it. But in this case the deed of assignment 
to the plaintiff appears on its face to be absolute and for the 
consideration of $1,000; the proof is that the plaintiff gave that 
sum, and there is no ey idence of champerty offered by the de- 
fendants. The assignor is made a defendant, and he suffers the 
bill to be taken pro confesso, which, we think, is in this case an 
admission that the assignment was made as stated | in the bill, or 
at least precludes the other defendant from raising the objection. 
The defendant acknowledges a balance in his hands belonging to 
the estate of his intestate of $1,480.10. Under all the evidence 
in the case, we are of the opinion that the plaintiff is entitled 
to a decree for that sum and also to a decree for an account, if 
he wishes it. 
(57) As to the sum claimed to be deducted to satisfy the 
decree for alimony to the present wife of the defendant 
Lipscombe, there is no evidence of it filed with the papers in the 
ease. If an account is to be taken it will be time enough to 
offer it before the master. 
Decree for the plaintiff. 
Per Crriam. 


36 


N.C] DECEMBER TERM, 1841. 


ATKINS wv, KRON. 


(58 ) 
JOHN €. ATKINS, Execttror or HENRY DELAMOTHE, v. 
FRANCIS J. KRON AND OTHERS. 


1. Where a testator by his will gives to each of his heirs and distribu- 
tees @ certain portion of his estate, “and no more.” these words 
will not of themselves exclude the heirs and next of kin from 
other portions of the estate not effectually given away to some 
other person. for as to such portions they take by law, independ- 
ent of and even against the intent of the testator. Yet such 
words of exclusion may have an important bearing in the con- 
struction of other devises in the will, so as to prevent any re- 
striction on the terms of another clause whereby an intestiuey 
pro tanto might be produced. 


2. Where A by will devised as follows: “I give the balance or residue 
of ny property to my executor in trust for the benefit of my sis- 
ter Q’s grandchildren, by name of F. to be paid to any one of 
them who should apply for the same: subject, however. to the 
payment of the legacies, etc. But should no one of my sister Q's 
grandchildren or any one duly authorized legally to receive the 
above property in their behalf. apply within two years from the 
time of my decease. then the above property to revert unto 
Mary C. Kron's children and be distributed equally among them. 
subject to the legacies,” etc.: Held. that the grandchildren of Q, 
being aliens. although they were entitled to the residue of the 
personal property. could not receive and hold any beneficial in- 
terest in the real estate, and that this, therefore. should go over, 
under the limitation, to Mary C. Kron’s children; and this the 
more especially as the testator had plainhky. in a previous part of 
the will. expressed his intent that no part of this real estate 
should go to his heirs at law. 


3. Where a testator by his will directed that a “slave named David 
and his wife and their daughter Charity and her four children 
should be put in possession of a certain piece of land and there 
live together, provided that David and all his family support them- 
selves without any cost to the estate: and in order that he may 
be able to accomplish this task, I desire that he should enjoy the 
product of that farm. with the Jabor of himself, his wife. his 
daughter Charity and Charity’s children. until the children at- 
tain the age of twenty-one, and then that C's children be re- 
turned into the common stock, as every one of them attains the 
age of twenty-one,” and the testator then gives David and his 
wife. for the support of their family. some provisions. a horse. 
ete., and directs that they shall remain in possesston of that land 
during their natural life free from all ineumbrances: Afeld by 
the Court, that the testator did not intend the emancipation of 
any of these slaves. 


Tuts was a bill filed, at Fall Term, 1840, of Montcowery 
Court of Equity, by the plaintiff, as executor of Henry 
Delamothe, praying the advice and direction of the court ( 59 ) 
in the construction of the will of his testator. All the 
persons who claimed under the will, and also the trustees of the 
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University of North Carolina, were made parties defendant, and 
severally put in their answers, submitting to any decree the court 
might make in the premises. The case having been set for hear- 
ing at Spring Term, 1841, on the bill, answers, documents and 
exhibits filed, was by consent of parties transferred to the Su- 
preme Court, | 

The material facts disclosed in the pleadings and proofs are 
stated in the opinion delivered im this Court. 

This case was argued at length by 


Strange for the grandchildren of Quenet. 

Winston for Kron’s children. 

Mendenhall for the heirs and distributees of the testator. 

W. H. Haywood, Jr., for the trustees of the University of 
North Carolina. 


Rurrin, C. J. Henry Delamothe, a native of France and 
naturalized citizen of the United States and a resident of Mont- 
gomery County, being seized otf valuable real estate, and also 
entitled to a number of slaves and other considerable personal 
property, made his will, bearing date 10 September, 1838, and 
died shortly thereafter. By that instrument he devised to B. 
Delaniothe, then his wife, a tract of land during her natural 
life, and bequeathed to her one-third of his slaves and other per- 
sonalty. To two children, who had been born during the cover- 
ture, and to any others who might be born, the will gives “fifty 
cents each and no more.” To F. A. Delamothe, a brother of the 
testator, residing with him, there are given some small specific 
legacies, the sum of $100 and an annuity of $150 per annum 
during his life. To Mary C. Kron, a niece of the testator and 
the wife of Francis J. Kron, he gives a legacy of $1,000 and also 
an annuity of $100 per annum during her hfe, and to each of 
their children then born or that they might afterwards have is 

given the sum of $1,000, to be paid to them respectively, 
( 60) with interest from the death of the testator, when they 

shall attain twenty-one years. At that time Mr. and Mrs. 
Kron had two children, who were born in this State, and are 
still infants; and no other has as yet been born. 

Then comes the followi ‘ing clause: “I give the balance or resi- 
due of my property to lny executor in trust for the benefit of my 
sister Quenet’s grandchildren by the naine of Forestier, to be 
paid to any one of them who should apply for the saine ; . subject, 
however, to the payment of the legacies made in this will, and, 
moreover, obligatory to them to the payment of $100 ve arly to 
their orandmother Quenet during her hfe, and after her decease 
the same sum of $100 to be paid to their own mother yearly also 
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during her hfe. But should no one of my sister Quenet’s grand- 
children, or anyone duly authorized legally to receive the above 
property in their behalf, apply within two vears from the time 
of my decease, then the above property to revert unto Mary C. 

Kron’s children and be distributed equally : among them; subject, 
however, to the legacies herein mentioned.” By a subsequent 
clause the testator “ainects that, after allotting his wife's share, 
his executors shall hire out his slaves, except one family, consist- 
ing of aman by the name of Dayid and his wife and their daugh- 
ter, Charity, and her four children; aud in respect to that tanuly 
he directs that they shall be put in possession of a certain plece 
of land and “there live together, provided that David and all 
his family support themselves without any cost to the estate; 
and in order that he may be able to accomplish this task, [ 
desire that he should enjoy the product of that farm, with the 
labor of himself, his wife and daughter, Charity, and Charity’s 
children, until the children attain the age of twenty-one; and 
then that Charity’s children be returned into the common stock 
as every one of them attains the age of twenty-one.” The will 
then gives David and his wife, for the support of their famuly, 
some provisions, a horse, some farming stock and utensils, and 
directs that they shall “remain in possession of that land dur- 
ing their natural life, free from all encumbrances,” and the 
present plaintiff is appointed executor. 

The testator’s sister Quenet and her daughter, Mrs. ( 61 ) 
Forestier, were born and reside in Paris, in the kingdom 
otf France, and Mrs. Quenet’s grandchildren by the name of 
Forestier were six children of Mrs. Forestier, who were ee 
natives of Paris and have ever resided there. Within two vear 
after the death of the testator, an agent of Mrs. Quenet, Mrs 
Forestier and of the six children of the latter, duly authorized 
by letters of attorney to receive the estates and interests to which 
those parties were respectively entitled under the will, applied to 
the executor for the same; Mrs. Quenet and Mrs. Forestier obhe- 
ing themselves respectively to dispense the executor from retain- 
ing any part of the estate as a fund to secure the annuities to 
them, and authorizing him to pay the whole to the common 
agent, and reserving only the right of arranging personally with 
the legatees, Mrs, Forestier’s children, to secure their annuities 
upon the funds sent to them in France. 

This bill is filed by the executor against the testator’s widow 
and her two children, against Kron and wife and their two chil- 
dren and against Mrs. Quenet. Mis. Forestier, the six children 
of Mrs. Forestier, and the trustees of the University, and it asks 
a construction of the will, and that the plaintiff may adiuinister 
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the estate and account under the direction of the court. The 
points upon which the assistance of the court is asked are (1) 
whether the reversion of the land devised to the wife for life 
vests in the heirs at law undisposed of, or is included in the resi- 
due given to the plaintiff in trust; (2) whether the alienage of 
the testator’s sister, niece and greatnephews and nieces resident 
in France excludes them or either of them froin the benefit of 
the dispositions in their favor in the personal and real estate of 
the testator or either of them; if so, whether the same belongs 
to the heirs at law, the trustees of the University, or goes over 
under the limitation to Mary C. Kron’s children; whether the 
application to the executor on behalf of those French subjects 
by attorney is sufficient within the provision of the will, or ought 
to have been made by them or some of them personally, and by 
what mode the pecuniary legacies and annuities are to be raised 
or secured. 7 . 
(62) All the defendants have put in answers, and submit the 
same questions raised in the bill. 

The Court has no difficulty in pronouncing that the widow 
and children of the testator have no right to any part of the 
estate, except as particular gifts are made to them respectively 
in the will. The paper begins with a declaration that the tes- 
tator means to dispose of the worldly goods which it has pleased 
God to bestow on him, and thus shows that he did not mean to 
die intestate as to anything. He then gives to the children born 
or to be born of his marriage fiftv cents each and no more, and 
thereby informs us very plainly that he intended to exclude them 
from taking any other part of his estate. It is true that no ex- 
clusion of the heir or of those entitled to distribution, however 
positive and explicit, is effectual, per se; for they take by law, 
independent of and even against the intent, whatever the testator 
-does not give to some other person, and therefore oily an effec- 
tual disposition in favor of another can defeat the heirs and next 
of kin. Nevertheless, these expressions and the purpose of ex- 
clusion aid in the attempt to put the proper construction on 
other words in the will by which the testator endeavored to make 
a disposition of his property to another. They must prevent any 
restriction on the terms of another clause whereby an intestacy 
pro tanto would be produced, and oblige the Court to receive 
even doubtful tvords in a sense which, if possible, will give the 
property to some one and thus keep it from going to the heir. 
Here the language is not of dubious import, but clear enough, 
being that technically appropriate to the general gift of every- 
thing that may not be legally given to any one else in particular. 
“The balance or residue of my property” takes in everything, 
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personal or real, not otherwise disposed of. Especially this will 
must be so understood when it is thus clear that the testator 
meant that those who would by law succeed to his estate, if not 
disposed of, should not have any of it. Our opinion, therefore, 
is that in no event can those persons have any portion of this 
property; for the residuary clause is general and covers every- 
thing. 

The material question is, Who are entitled under that ( 63 ) 
residuary clause? We have no doubt, in the first place, 
that the demand or application by the French donees by attor- 
ney meets the requisition of the will. All the testator meant by 
requiring them or some one of them to apply for payment was 
to save his executor the trouble of seeking out for those persons 
in France, if in existence, and enable him to settle with them in 
this country. Probably the testator had no certain knowledge 
which of those relations of his were alive, if any; for he is able 
to describe his grandnephews and nieces only by the general 
terms, “my sister Quenet’s grandchildren.” And from his uncer- 
tainty upon that point and the intention that his executor should 
not retain the estate indefinitely for the want of a certain owner, 
he directs the appheation by his foreign legatees to be made 
within the reasonable period specified. But there is nothing to 
show that such application was to be by them in their own per- 
sons. If it appeared that some such thing was in the testator’s 
contemplation as the means of identifying those persons, there 
would be more in the argument. But we see nothing of the 
sort; for 1f those persons had come here it does not appear how 
they could have established that they were the legatees more 
than if they remained in France. It follows that the applica- 
tion necessary to give them the benefit of the donations to them 
may be made through any person appointed by themselves. In- 
deed, we think the words of the will itself expressly admit of the 
application by attorney, and show that the testator expected it 
to be made in that manner. After giving the estate to all of 
Mrs. Quenet’s grandchildren and direeting the payment to any 
one of them who should apply for the same, he afterwards adds, 
“should no one of my sister Quenet’s grandchildren, or any one 
duly authorized legally to receive the above property in their 
behalf, apply, ete.,” then over to Mrs. Kron’s children, which 
shows that the person thus to be ‘‘authorized” to receive the 
property was “no one” of his sister’s grandchildren, and there- 
fore could have no authority but as the proxy of those legateces. 
So far, then, as the demand is coneerned, the forcign legatees 
have entitled themselves; and in respect of the personalty, there 
is no doubt that, although aliens, they have capacity to take and 
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( 64) hold for their own benefit, and therefore that the executor 

should pay over the same to their attorney, resery ing what 
is proper for the satisfaction of the pecuniary legacies charged 
thereon. 

With the real estate we think it is different. The opinon of 
the Court is that it goes over, under the limitation, to Mrs. 
Kron’s children. If aliens can take land by devise, it is certain 
they cannot hold it or an interest in it against the sovereign or 
the grantee of the sovereign. Whether a devise to an alien will 
yest the estate so as to enable the sovereign to claim it against 
the heir at law or not, or whether, 1f 1t will, the trustees of the 
University can as grantees of the State claim it as “property 
escheated” are questions on which at present we do not propose 
to give an opinion. or admitting the affirmative of both prop- 
ositions to be true, yet we think that the gift to the Krons is of 
such a character as to prevent the devise to the foreign relations 
taking effect for the benefit merely of the State or the University, 
or for any other purpose but for the benefit of those relations 
themselves. The gift over operates, ike a conditional hmita- 
tion, to make the first estate cease or to prevent it from arising, 
if it cannot legally be enjoyed by the testator’s favorite relations, 
and vests it lmmediately in the second class of relations, who are 
next in his affections, and, in that event, are substituted by him 
for the former. Here, as we have already seen, the heirs at law 
are cut off entirely. Then follows a general gift to alien rela- 
tives, of whose number, names or even cxistence the testator 
seems not to have been certain and of whose capacity to take or 
enjoy he seems to have entertained doubts; for that is probably 
the meaning of the words “duly authorized”’—to do what ?— 
“legally to receive” the property. If the will had stopped there 
the land would have vested in those persons or such one of them 
as happened to be living, and then, of course, have gone accord- 
ing to the law regulating the rights of aliens in realestate. But 
it does not thus stop, but goes on to say that if those aliens, in 
the first place, shall not apply within two years, then certain of 
his domestic relations shall have what was given to the former. 

Now, that of itself is strong to show the intent that the 
( 65 ) application here spoken of should be an effectual appli- 

cation—one under which the devisees could get and enjoy 
the land. For why give to one person for the want of an appl- 
cation by a prior donee when, if the application were made, it 
would have no more real operation on the interests of the appli- 
cant than if it had been omitted altogether? And, in the second 
place, this view is strengthened by the phraseology already al- 
luded to—‘“legally to receive”—-for that indicates the doubt in 
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the testator’s mind of their capacity, and teaches us that his pur- 
pose was really this: that his relations should have his estate at 
all events, and no other person under any cireumstances while 
any of those relations existed; and that among lus relations he 
gives to one class as preferred before another class; but if either 
they will not accept the gift within a reasonable period or can- 
not by law take and hold it, then the second class. who ean 
enjoy it, shall take instead of the former. Such seems to us to 
be very clearly the meaning of thiswill. It provides by a second 
limitation for the event of the first limitation not taking effect, 
in fact and law, beneficially, within two vears. Therefore it 
must be declared that the personalty belongs to the grandchil- 
dren of Mrs. Quenet and the realty to the two children of Mrs. 
ixron, subject, nevertheless, to the char ges of the pecuniary lega- 
cles thereon, 

This brings us to an interesting and intricate question, which 
is, How the pecuniary legacies ‘and annuities shall be raised 
and secured? There could be no dficulty if the whole fund— 
personal and real—went in the event as the testator expected it 
would—that is, to the same persons. But as it turns out that 
bv the will the former goes to one class of legatees and the latter 
belongs to another set of donees, the question arises whether the 
realty is hable to the pavment of any proportion of the debts 
and pecuniary legacies until the personal estate be exhausted, 
Upon that question there was no argument at the bar. It 1s 
one which, we think, requires discussion, and therefore the cause 
is directed to stand over for argument on that point. In the 
meanwhile it seems proper we should sav that the pecu- 
niary legacies to Mrs. Kron and Francis A. Delamothe ( 66 ) 
and the annuities to them and others mav safely and 
ought to be paid, provided the whole fund ‘be sufficient to pay 
them all, by the executor out of any moneys in his hands. The 
whole estate is charged with those sums, and the legatees and 
annnitants ought not to be compelled to await the adjustment 
of the contest between the owners of the differept funds lable 
for their satisfaction. 

Tpon the question respecting the slave David and lis family, 
although the testator has expressed himself obscurely, we are of 
opinion that he did not intend their emancipation, and that they 
form, necessarily, a part of the residue of the personal estate 
disposed of by the will. 

Per Cream. Declared accordingly. 


Cited: 8. c, 40 N. C., 207; Trustees v. Chambers, 56 N. 
©, 250: 
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CALVIN COX vy. NOAH SMITHERMAN er AL., ADMINISTRATORS, ETC. 


1. Where a bill was filed against two as joint administrators upon a 
Inatter relating to the acts of their intestate, and they filed a 
joint answer, a deposition, taken on a notice given to only one 
of the defendants and in their absence, cannot be read in the 
cause, unless such notice had been previously authorized by a 
special order of the court. 


2, It seems that in cases where the plaintiff can entitle himself to a 
decree against oue defendant alone, separate from his codefend- 
ant, netice to that defendant may be sufficient to authorize the 
reading of the deposition as to him. 


ApprEa from an interlocutory decree of his Honor, Pearson, 
J., made at Fall Term, 1841, of Moorsr Court of Equity. 
The matter and grounds of the decree appealed from 
(67) are stated in the opinion delivered in this Court. 


Wenston for plaintiff. 
Mendenhall for defendant. 


Rurrin, C. J. The defendants took joint administration of 
the estate of S. Smitherman, who died intestate, and they insti- 
tuted actions on two bonds, which the plaintiff gave to their 
intestate in his lifetime, and obtained judgments; and thereupon 
the plaintiff filed this bill in the Court of Equity for Moore 
County for an injunction and to be relieved against the judg- 
ments. The defendants united in an answer, and after rephica- 
tion the plaintiff took a commission to take the deposition of a 
witness resident in Moore, and proceeded in the absence of both 
of the defendants to have it taken, after having given notice to 
the defendant Spencer alone and without any notice to the other 
defendant, N. Smitherman. Upon the return of the commission 
and deposition the court ordered the deposition to be suppressed, 
upon the ground of the insufficiency of the notice. The plain- 
tiff subsequent]y filed a petition to rehear the matter, and there- 
in also stated “that the witness was the only one by whom he 
could prove the equity of his bill, and that the witness had died 
within ten days after the order was made, whereby it became 
impossible to take his deposition a second time. Upon the re- 
hearing the court reversed the former order and passed the depo- 
sition to be read of the hearing. From that decision the defend- 
ant appealed. 

The hardship on the plaintiff of losing his evidence by the 
death of the witness would incline us, as it induced his Honor, 
to admit the deposition, if it could be done without opening the 
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door to a general mischief. But, we think, it cannot be done. 
The act of 1782 (Rev. Stat., ch. 82, sec. 4) provides that “no 
such testimony” (by deposition) “shall be taken until at least 
twenty days’ notice of the time and place of taking the same 
shall be given to the opposite party.” The mode of executing 
a commission in private was thus abrogated, and it became the 
legislative policy to subject witnesses to the test of the 
presence of those against whom they testify and to their ( 68 ) 
cross-examination. This is a most important change in 

the proceedings of this Court, and in furtherance of the admin- 
istration of justice in it. For which reason the Court ought 
not to restrain the operation of the words of the statute so as 
to weaken their natural sense, but should interpret them hb- 
erally, if they were doubtful, so as to give the full benefit of the 
act to every person whose interest can be affected by the testi- 
mony of the witness. The two defendants together constitute 
“the opposite party,” and therefore there must be notice to both. 
We are not aware that it has ever before been held that, in a 
suit against two, a deposition may be taken on notice to one of 
them. It 1s against first principles that a person should be con- 
cluded when he has neither put an interrogatory to the witness 
nor had an opportunity of doing so. If, indeed, the plaintiff 
here could go on and entitle himself to a decree against that 
defendant. by himself, to whom he gave notice, we should see 
no objection toit. But the objection is to reading the evidence 
against the other defendant who had no notice. We think it 
cannot be read against him ; and if so, it can be read against 
neither. For the equity 1s set up in the bill on the alleged acts 
of the intestate, and not on those of the present defendants or 
elther of them; and if the plaintiff could get a decree at all, it 
would therefore be against both of the defendants, enjoining any 
further proceedings ou the judgments. 

Cases were cited in the argument in which depositions had 
been allowed to be read after the death of the witnesses to pre- 
vent the defeating of justice. But those were cases of irregu- 
larity merely in the mode of taking the deposition, as if it had 
been written by the witness befor chand, instead of being written 
by the commissioner on the examination, or the like, and they 
have no application to the present question. If in England a 
- commission were executed without affording the adverse party 
an opportunity of joining in it and exhibiting cross-Interroga- 
tories, it 1s not to be supposed that a deposition ‘thus taken would, 
under any circumstances, be allowed to be read. That would 
not be harmless irregularity, but would go to the substance 
of the evidence and the degree of faith to be yielded to it. ( 69 ) 
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So in this State, we think, it is, if a deposition be taken with- 
out notice. The Court cannot decree upon an ex parte afh- 
davit. The practice has always been to give notice to every 
party, or to have an order that notice to one or to the solicitor 
should be sufficient. : 

The opinion of the Court, therefore, is that the order appealed 
from 1s erroneous, and must be reversed, and with costs in this 
Court, and that the first order, whereby the deposition of the 
Witness was suppressed, must stand. And this must be certified 
accordingliy to the court of equity below. 

Per CURIAM. Ordered accordingly. 


ARCHIBALD DUVALL v. JOHN DUVALL. 


The bill dismissed in this case upon the failure of proof on the part 
of the plaintiff to sustain his allegations. 


Apprat from the decree of the Court of Equity of Surry, at 
Fall Term, 1841, his Honor, Barley, J., presiding. 

The pleadings and proofs are sufficiently stated in the opinion 
delivered in this Court. 


Boyden for plaintiff. 
No counsel for defendant. 


Danret, J. The plaintiff executed to Thomas Duvall a single 
bill, under his seal, for $270, dated 2 October, 1826, pay- 

(70) able ten days after date. The payee endorsed it to the 
present defendant on 19 October, 1826. At May Sessions, 

1837, of Surry County Court the assignee recovered a judgment 
against the maker on the said bill. This bill in equity was filed, 
and an injunction obtained restraining the defendant from issu- 
ing execution. The bill charges that the bond was given to 
Charles Duvall in part of the purchase money of a tract of land; 
that subsequently the contract for the purchase of the land was 
rescinded, and that Thomas Duvall sold the land and executed a 
deed for the same to one White, and then agreed with the plain- 
tiff to destroy all the bonds which he had taken of him for the pur- 
chase of the said tract of land, the bonds then being (as Thomas 
Duvall said) in the possession of a friend in the State of Ken- 
tucky. The bill further charges that the bond was endorsed 
after it was due. The defendant answered and says that he 
purchased the bond for $60 and a fine horse, and that it was 
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endorsed on the day it professes to be on its back; that he had 
no knowledge of the transactions between the maker and cn- 
dorser relative to the land. He believed the band to be justly 
due, and was informed by the endorser that it was given for 
the rents of land and for stock sold; that after he beeaine the 
holder he sent the bond to the plaintiff for payment, and that lie 
made two payments of $50 each, which are endorsed on the 
bond. 

The injunction was continued till the hearing. The parties 
took testimony, and on the hearing the injunction was dissolved 
and a decree rendered against the ‘plaintiff and his securities for 
the amount of the debt and costs. From this decree the plaintiff 
appealed. 

We have examined the testimony in this case, and we are of 
the opinion that the plaintiff has failed to prove that the bond 
mentioned in the pleadings was given for part of the purchase 
of the tract of land which was subsequently sold to White. The 
testimony shows that the plaintiff had at several times given to 
Thomas Duvall notes and bonds for land sold, rents of laud and 
money loaned. It appears from the deposition of James Duvall 
that this bond (after endorsement) was, in 1827, presented to 
the plaintiff for payment, and he then made no objection 
to it, and that there were then part payments made in (71 ) 
horses. Moore, the plaintiff’s witness, is proved by two 
credible witnesses to be a man not worthy of credit on his oath. 
There is therefore an entire failure of proof to establish the 
equity set up by the bill, but denied by the answer. The decree 
is affirmed with costs, 


PER CURIAM. Decree affirmed with costs. 
(72) 
SARATT FREEMAN anp oTHEeRs vy. JESSE C. KNIGIIT. 
ADMINISTRATOR, 


1. A testator bequeathed to A as follows: “T give to A 82.700 and 
notes—s2.676 of the monev and notes embraced in this item have 
been paid to him—balance due S84. to be paid to the said A 
at my death’: Held. that A was entitled to the $84, that being 
the sum finally and explicitly directed to be paid to him. 


lo 


A testator bequeathed to B, his daughter, a girl named Franky: at 
the time of making the will Franky had an infant child. The 
child does not pass under this bequest. and no evidence can he 
received. extrinsic of the will, that Franky had been previously 
put in possession of the daughter. and that the child had been 
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born after she had been so put in the daughter’s possession. If 
that fact had been stated in the will, the construction would 
have been different. 


3. A testator directs that two negroes be sold ‘and the proceeds 
equally divided between my legal heirs’: Held, that in this case 
the word heirs means those entitled to distribution of the per- 
sonal estate, and therefore includes the widow of the testator, 
and also the children of a daughter who had died in the lifetime 
of the testator. If the bequest had been to the “heirs” simply, 
they would have taken in the proportion prescribed by the stat- 
ute of distributions; but as the testator directs the property “to 
be equally divided” among them, the division must be per capita, 
the children of the deceased daughter taking each an equal share 
with the children of the testator. 


4. A testator bequeathed as follows: “It is my will and desire that all 
my perishable property be sold at my death and the proceeds 
thereof I lend to Elizabeth S.. M. B., E. K., J. EF. and grandson 
A. W., to be equally divided amongst them, and at death I give 
the proceeds of my perishable property to the children of the 
said Elizabeth S.. M. B.. C. K., J. F. and A. W., to them, their 
heirs and assigns forever.” Elizabeth died in the lifetime of the 
testator, leaving children: Held, that the testator meant a life 
estate to Elizabeth in one undivided share, and, at her death, a 
limitation of that share to her children, and the life estate hav- 
ing been removed by her death, the limitation to her children 
took effect. ; 


5. Where there is a pecuniary legacy to one for life, remainder to 
another, the executor can only pay to the legatee for life the 
interest on the sum bequeathed. 


6. But where there are particular bequests of chattels for life, the 
legatee is entitled to the possession of the chattels themselves, 
upon giving an inventory for the benefit of those ultimately en- 
titled. | 


Tuts was a bill filed at Fall Term, 1840, of Encecombe Court 
of Equity, by the widow, children and some of the grand- 
(73) children of Josiah Freeman, deceased, all of whom were 
legatees in the will of the said Josiah, calling upon the 
defendant, who is the administrator with the will annexed, for 
an account of the estate and for its distribution according to the 
directions of the testator. The administrator filed his answer, 
submitting an account of the estate and professing his readiness 
to pay it over to the plaintiffs, but stated that there were several 
difficult questions in the construction of some of the clauses of 
the will as to the relative rights of the several plaintiffs, which 
he was unable himself to determine, and he prayed the advice 
and judgment of the court on these questions, and their direc- 
tions in taking an account and paying and delivering over the 
estate to the plaintifts. 
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The cause was set for hearing at Fall Term, 1841, and trans- 
mitted by consent of parties tothe Supreme Court. The opinion 
delivered in this Court disclos@s the matters of difficulty on 
which the advice of the Court was praved, and it is therefore 
deemed unnecessary to insert at length a copy of the will. 


Iredell for plaintiffs. 
B. F. Moore for defendant. 


Gaston, J. This bill was filed by the plaintiffs claiming to 
be entitled, under the will of Josiah Freeman, deceased, to the 
testator’s personal estate, against the defendant, who is admin- 
istrator with the will annexed, for an account. The defendant 
put in his answer, and the cause was set down to be heard on bill 
and answer, and then transferred to this Court for hearing. 
There is no objection made to the taking of an account, but 
the directions of the Court are prayed for in relation to sundry 
questions presented by the pleadings, and which should be settled 
before the account is taken. 

The testator gives a pecuniary legacy to his son-in-law, Wille 
Summerlen, and his daughter Elizabeth, wife of the said Swn- 
merlen, in these words: “I give to my son-in-law, Willie Sum- 
merlen, and to my daughter Elizabeth, his wite, twenty-seven 
hundred dollars and notes. Twenty-six hundred and sev- 
enty-six dollars of the money and notes embraced in this ( 74 ) 
item have been paid to him; balance due, eighty-four 
dollars, to be paid to the said Wilhe Suminerlen at my death.” 
The question arises, What is the sum to be paid under this be- 
quest? Is it the #84 therein stated as the balance, or $24, which 
would appear to be the balance after deducting from the gross 
amount of the legacy what had been advanced in payment there- 
of? We eannot say with any confidence where the mistake hes 
—whether in stating the sum already paid or the sum directed 
to be paid. There is an error somewhere, which it 1s not in our 
power to correct, and we hold that the swm which he finally and 
explicitly directs to be paid must be regarded as the legacy 
thereby bequeathed. 

The testator bequeathes sundry negroes to his son-in-law, 
James Bridges, and his daughter Millicent, the wife of the said 
Bridges, for life, with limitations over to their children. Among 
these negroes is a girl Franky, who, at the time of making the 
will, had an infant child. It is stated as a fact that Franky 
had been put into the possession of Bridges by the testator some 
time before the birth of this child, and the question is raised, 
In whom is the property of this infant? It 1s very clear that 
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the bequest does not, per se, carry the child, because the bequest 
operates from the death of th testator, and then Franky and 
her child were two distinct sulgjects of property, und a disposi- 
tion of one is necessarily confined to that one. We also hold 
that the bequest cannot be extended in its operation by any ek- 
trinsic matter not therein referred to, for the effect of such 
extension would be to make that pass by parol which the law 
will not permit to pass otherwise than by writing. We have 
held that where a testator gives by his will a negro, which he 
therein states to have been previously given by par ol or to have 
been put into possession of one of his children, the bequest oper- 
ates as a confirmation of the antecedent imperfect donation, and 
makes it valid ab initio. But this is a construction founded 
upon the language.of the will. The extrinsic facts are noticed 
by the Court so far, and so far only, as they are referred te in 
the will, as explanatory of the testator’s intention. It also seems 
to us that this child is not included in any other dispo- 
(75) sition made by the will. The eleventh clause, which is 
set up as a general residuary clause, is. not such. It 
directs a sale of all the testator’s perishable property and a dis- 
position of its proceeds, and we are satisfied from the context 
of the will this term, perishable, was used in the sense in which 
it is generally employed in common parlance and frequently 
used in legislative acts to designate such goods as are likely “to 
perish, consume or be the worse for keeping.” Sec Rev. Stat., 
ch. 46, sec. 11, and ch. 54, sec. 13. The consequence must be 
that mm regard to this negro child there is a partial intestacy, 
and it 1s to be disposed of under our statute of ors mibunons: 
If there had been no disposition in the will of the nother of the 
child, the question would have arisen whether, under the act of 
1806, Bridges and his wife might not have claimed both mother 
and child as an advancement. The late Chief Justice of this 
Court has decidedly expressed an opinion that the provision in 
the third section of the act, that when a person has put a slave 
in the possession of his child and shall suffer it to remain in 
such possession wntil his death, “he dying intestate,” the slave 
shall be considered as an advancement to the child, ‘applies not 
only in eases of intestacy properly so called, but also where he 
dies intestate in regard to that slave. However this may be, on 
which we explicitly decline to express our opinion, we hold that 
there 1s no room in this case for claiming the infant slave as an 
advancement, because the will does make a disposition of the 
slave so put into the possession of his son-in-law. The testator 
has not died intestate in regard to that slave. 
The ninth clause of the will is in these words: “It is also my 
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will that Big Sam and Isaac should be sold and the procceds 
equally divided between my legal heirs.” Who are the persons 
thus designated? Is the wife one? Are the children of a de- 
ceased child included in the description? And if they be, do 
they take as desiguated persons per capita, or the share of the 
parent whom they represent? These inquiries would oe 
wide field for speculation, in which great ingenuity and learn 
ing have been exerted and expended, but that we feel ourselves 
bound to follow out the construction which in a very sim- 

ilar case was sanctioned by our predecessors in Croom (76 ) 
We: LOVIN Ge AE. Na Aes 393. It was there determined 

that when a testator makes an immediate gift of personal prop- 
erty to “his heirs,” he means a gift to those whom the law has 
appointed to succeed to the personal estate of dead men, who 
have made no appointment themselves.” If so, it includes the 
widow, and it includes the children of a deceased child. We 
consider it as a consequence resulting from the adoption of thus 
rule of construction, that where personal property 1s given sim- 
pliciter to “heirs,” the statute of distributions is to be the guide, 
not only for ascertaining who sueceeds and who are “‘the heirs,” 
but how they succeed, or in what proportions do thev respect- 
ively take. But as the donces claim, not under the statute, but 
under the will, if the will itself directs the manner and the pro- 
portions in which they are to take, the directions of the wil 
must be observed and the guidance of the statute 1s to be fol- 
lowed no further than where the will refers to it—that is to say, 
for the ascertainment of the persons who answer to the descrip- 
tion therein given. The testator has here directed the manner 
of distribution—the proceeds are to be “equally divided.” The 
division directed by the will must be obeyed, and the children 
of the deceased child take equal shares with the widow and sur- 
viving children. It is needless to refer to authorities on this 
latter point; they are almost innumerable, and have overloaded 
the subject. The cases most nearly analogous to the present 
are in respect to gifts to “relations.” Where it is made to them 
simpliciter, the persons to take and the proportions are to be 
determined by the statute. The leading case for this doctrine is 
Roach v. Hammond, Prac. Chancery, 401. But when the bequest 
is to relations “to be equally divided between them,” it was set- 
tled, in Thomas v. Hale. Forrester, 241, the authority of which 
has been generally recognized ever since, that the distribution 
must be per capita among the persons included in the statute. 
Whatever might be thought of these distinctions, were the matter 
now a new one, to disregard them at this day would be quieta 
movere. 


51. 


IN THE SUPREME COURT. [37 


FREEMAN @t. KNIGHT. 


The eleventh item of the will is very inartificially ex- 
(77) pressed, and we are called upon to declare its true con- 
struction. Its words are, “It 1s my will and desire that 
all my perishable property be sold at my death and the proceeds 
thereof I lend to Elizabeth Summerlen, Millicent Bridges, Em- 
meline Knight, Joseph John Freeman and grandson Augustus 
Whitehead, to be equally divided amongst them, and at death I 
give the said proceeds of my perishable property named in this 
item to the children of the said Elizabeth Summerlen, Millicent 
Bridges, Emmeline Knight, Joseph John Freeman and grand- 
son Augustus Whitehead, to them, their heirs and assigns for- 
ever.” Elizabeth died in the lifetime of her father, the testator, 
and it 1s asked of us to declare whether her children are entitled 
under the ultimate limitation in this clause to the share be- 
queathed to their mother primarily, and if not, what is to be 
done with it. The first bequest is for life only. This is appar- 
ent, not merely from the term “lend,” but because of the dispo- 
sition over made at death generally, which literally means the 
death of all the objects of that bequest. But these primary 
legatees take in distinct shares “equally to be divided between 
them,” and there is no disposition of the share of one at his or 
her death (living the others) to any person else, unless it be 
found in the general limitation over. These considerations lead 
almost irresistibly to the conclusion that both where the testator 
refers to the death of the primary objects of his bounty and 
where he gives over the residue after death to the children of 
these same objects he is speaking of thein distributively, and is 
to be understood as though he had added in cach instance the 
term “respectively.” We have indeed no right to interpolate a 
word to make out a meaning for the testator, but we may under- 
stand one without its being used, when the whole scope of the 
disposition shows that the purpose, which by that word would 
have been appropriately expressed, was entertained by the tes- 
tator, but imperfectly communicated for want of skill. We 
hold, therefore, that by the death of Elizabeth Summerlen the 
bequest to her for life of an undivided share in these proceeds 
was put out of the way, and the limitation over of that share to 
her children took effect. 
The defendant prays advice whether, with respect to 
( 78 ) pecuniary legacies which are bequeathed for life with re- 
mainder over, he is to pay them to the legatees for life, 
taking security for those ultimately entitled. This is not the 
proper course. In pecuniary bequests the legatee for life is 
entitled to the use only—-that is, to the interest of the money; 
and if the executor pays over the principal money to such lega- 
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tee, he is accountable therefor to the ulterior legatee. Where 
there are particular bequests of chattels for life “the legatee is 
entitled to the possession of the chattels themselves upon giving 
an inventory for the benefit of those ultimately entitled. 

Augustus Whitehead and the widow are severally eutitled to 
the crop planted and growing on the lands devised to them by 
the testator. He is also entitled to the turpentine made on the 
land devised to him since the testator’s death; but each is bound 
to make compensation to those whose laborers were einploved 
for him or her in tending the crop or making the turpentine, 
As to the turpentine made on the rented land, if the testator’s 
interest in the land is not bequeathed by the will, it falls into 
the residue of the testator’s perishable property, which is dis- 
posed of in the eleventh clause. 

These are all the declarations which are called for by the par- 
ties in their pleadings. The accounts must be taken, and the 
cause reserved for further directions upon the coming in of the 
report. 

Declared and ordered accordingly. 

Prr CURIAM. 


Cited: Brown v. Brown, post, 310; Richmond v. Vanhook, 
88 N. C., 587; Hill v. Spruill, 39 N. C., 246; Brothers v. Cart- 
ee 55 N, C., 116; Hackney v. Griffin, 59 N. C., 384; Tuttle 

» i ruett; 68: N. ce. BAB: Newlin v. White, 84 N. C 545, 


(79 ) 


ALLEN GUNN vy. HENRY McADEN. 


1. Where a creditor. by way of composition with a debtor apparently 
in doubtful circumstances, without any fraud or imposition on 
the part of the latter. agrees to relinquish a portion of his debt in 
consideration that the debtor will give good security for the re- 
mainder, and the debtor according!y procures his friends to be 
his sureties. and they are accepted by the creditor, the creditor 
enannot afterwards claim to be relieved from his part of the con- 
tract by which he stipulated to release a portion of the debt. 


ro 


And the same rule applies when the debtor. under a similar agree- 
ment, in consideration of his ereditor’s relinquishing a debt he 
owes him. relieves him from responsibilities as his surety by sub- 
stituting other sureties. 


3. The payment by a debtor. or his own engagement to pay a smaller 
sul. will not discharge a debt for a larger suin. and the agree- 
ment to receive such smaller sum in satisfaction is but nudem 
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pactian: Dut where the undertaking of another* person is also 
given. this forms a new, distinct and better security for the debt, 
and therefore is a satisfaction of the prior debt when so received. 


Tris was a bill filed at Fall Term, 1838, of Caswrert Court 
of Equity. The defendant answered, and replication to his an- 
swer was entered, depositions were taken, and the eanse having 
been set for hearing, was, at Fall Term, 1831, on the athdavit 
of the defendant, transmitted to the Supreme Court. 

The material allegations of the parties and the facts proved 
are stated in the opinion delivered in this Court. 


Graham for plaintiff. 
(80) Norwood for defendant. 


Rerrin, C. J. In the latter part of 1835 the plaintiff and 
the defendant jointly purchased from one Lewis a number of 
slaves, at the price of $32,000, whereof one-half was payable 
down and the other half at a subsequent period, and in the mean- 
time secured by the bond of these parties. Early in 1836 a sale 
was made of the saine negroes to persons in Mississippi for the 
sum. of $50,000, whereof $15,000 was to be paid ata short day, 
and for the residue the purchasers were to give their bonds at 
one and two years. Both the plaintiff and the defendant were 
present, and united in making the contract for this sale; but 
before the cash payment or any other act was done under it, the 
plaintiff returned to this State and left the defendant to com- 
plete the arrangement by recciving the first payment and get- 
ting the bonds for the cthers. Instead of doing so, the defend- 
ant made a new contract with the same purchasers, by which 
the price was to be $60,000, on a eredit of one, two and three 
years, and he took their bonds accordingly. On 13 February, 
1836, the defendant, then in Mississippi, addressed a letter to 
the plaintiff, at their residence in Caswell County, and therein 
informed him that he expected to enter into a new arrangement 
with the purchasers, upon which he regretted that he could not 
consult the plaintiff, and as he could not know the plaintiff’s 
views, he stated (without mentioning what ehanges were pro- 
posed ) that if any material change should be adopted it would 
be upon the responsibility of the defendant, who would hold 
himself bound to make good the original contract to the plaintiff. 
In the succeeding spring the defendant also returned to Caswell, 
and it was then agreed between the parties that the plaintiff 
would sell out his interest in the adventure to the defendant for 
the sum of $7,500 m ready money, the defendant being also 
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bound to pay the bond for $16,000 to Lewis, and certain ( 81 ) 
other debts for the money borrowed, with which the first 
payment was made to Lewis. 

By the bill (filed in October, 1838), and by an amendment 
thereto, it is charged that the defendant, at the time of making 
this contract, concealed from the plaintiff the changes he had 
made in the sale of the slaves, and that the plaintiff was ignorant 
thereof. It is charged that at the time of making the contract 
the sums in which the parties were indebted were, first, that of 
$16, 000 to Lewis, and, secondly, $10,000 to a bank in Danville 
in Virginia; and also that MeAden was indebted to one Gar- 
land by bond for $4,300, which the plaintiff executed as his 
surety, and that it was a part of the agreement that the defend- 
ant should not only assume the joint debts as his own, but should 
discharge them immediately, or should give new securities there- 
for and thereby discharge the plaintiff from all liability for any 
of those sums and for that due to Garland. The bill further 
charges that the defendant failed to comply with the agreement 
in any respect, except that he paid *6,000 to Lewis upon the 
bond to him; that when the plaintiff agreed to become the snr ety 
to Garland he was told by the defendant that the debt was only 
$2,400, and in that belief he executed a blank bond, which the 
defendant fraudulently filled up with the sum of $4,300. That 
as the defendant did not pay the debt to the Danville bank at 
the maturity of the note. but was obliged to renew it, the plain- 
tiff endorsed a note for the defendant’s accommodation to renew 
it, and that at the same time the defendant, remarking that they 
could not always conveniently meet, and that the one or the. 
other was often at a distance from home, requested the plaintiff 
to sign also another note in blank, to be used for a subsequent 
renewal, and, in confidence that it would be used for that purpose 
and for no other, the plaintiff signed a blank as requested; which 
last note, however, the defendant filled up with the sum of $10,000, 
and thereon procured a new and further loan from the same 
bank. The bill further charges that the defendant was largely 
indebted to other persons, and in the years 1836 and 1837 was 
greatly embarrassed, and that the plaintiff, finding him- 
self thus responsible for the defendant for sums amount- ( 82 ) 
ing to about $35,000, became exceedingly uneasy lest, from 
the ultimate niability of the defendant to discharge his debts, he 
(the plaintiff) shonld be obliged to pay the same or some part 
of them, and because his own eredit was suspected on account of 
his liabilities for the defendant; that he communieated to the 
defendant his uneasiness, ang his anxiety to be discharged from 
those habilities by the defendant’s giving other sureties instead 
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of the plaintiff; that the defendant, being made thus aware of 
the plaintiff’s solicitude upon the subject, took advantage of the 
danger in which he had involved the plaintiff and of his alarm 
thereat, and refused to give other security for the debts, or in 
anywise to indemnify the plaintiff, unless he (the plaintiff) 
would undertake to pay of those debts the sum of $7,500, out of 
his own pocket, and lose the same entirely; and that the plain- 
tiff, having failed, after many applications, to get any other 
relief, was, in June, 1837, compelled to accept the terms pro- 
posed by the defendant; and in consideration that the defendant 
would give other sureties for the debts mentioned and dischar ge 
the plaintiff, he (the plaintiff) executed his covenant to the de- 
fendant that he would pay upon the debt remaining due to 
Lewis the sum of $7,500, and the defendant should be discharged 
from so much of that debt: that the plaintiff had paid $5,000 
in part thereof and was sued for the residue, and would be com- 
pelled to pay that also, unless the defendant should do so. The 
bill then expressly charges that the plaintiff’s covenant had no 
other consideration than that before set forth, namely, ihe agree- 
ment of the defendant to pay his own debts, or otherwise to 
exonerate the plaintiff from his liability therefor (which the’ 
bill admits has been done); and that the defendant was both 
legally and morally bound to pay those debts and indemnity the 
plaintiff, without taking from the plaintiff his said covenant or 
any other of a like nature, and that the defendant ought in con- 
science now to make such payments, notwithstanding the agree- 
ment aforesaid, which the plaintiff insists is unreasonable and 
unjust and ought to be set aside. The prayer of the bill is that 
the agreement may be rescinded as being a hard and un- 

( 83) reasonable bargain and obtained by taking undue advan- 
tage of the state into which the plaintiff had been incau- 
tiously drawn by the defendant, and that the defendant may be 
decreed to pay to the plaintiff the sum already paid by him to 
Lewis and to discharge him from the residue of the debt of 
7,500. The answer admits the purchase and the sales of the 
negroes as before stated, and also the contract between the par- 
ties whereby the plaintiff sold his interest to the defendant at 
$7,500, paid in the spring of 1886. The answer admits that the 
defendant did not before this contract communicate to the plain- 
tiff the particular terms of the second contract into which he 
had entered with the purchasers; but it states that he did inform 
him that the contract had been altered, and left it to the plaintiff 
to sanction it and come into it, with its advantages and hazards 
as they might turn out, or to abide by the first bargain; and 
that the plaintiff insisted on holding the defendant liable for 


a6 


N.C.] DECEMBER TERM, 1841. 


GUNN vv. McADEN, 


the first sale, but proposed to sell out to him for $7,500, which 
was agreed on. The answer then states that immediately there- 
after the defendant fully disclosed the terms of the second sale, 
and again left it to the option of the plaintiff to adopt that sale 
on their joint account, or to take the sum of $7,500 for his in- 
terest; and the plaintiff, with a perfect knowledge of all the 
circumstances, then declared his preference for the latter, and 
thereupon the contract was closed and the money paid to the 
plaintiff, and the defendant engaged to pay the price the parties 
were to give for the negroes. The answer adinits that as between 
themselves the defendant thereby became bound, as principal, for 
the debts of $16,000 to Lewis, and £10,000 to the bank in Dan- 
ville, and that the plaintiff was bound therefor as surety only, 
and also that the plaintiff was the surety of the defendant to 
Garland for $4,300; but it denies positively that the defendant 
represented his debt to Garland to be only $2,400, or that the 
plaintiff signed a blank bond and trusted to the defendant to 
sa OE beh 9 oy and avers that the plaintiff knew the true debt and 
executed his bond jointly with the defendant to Garland after 
the bond was fully written. The answer also denies that it was 
any part of that agreement that the defendant should 
immediately pay off those debts or discharge the plaintiff (84 ) 
therefrom by giving other sureties or otherwi ise, and, on 

the contrary, it avers that the plaintiff was perfectly satisfied 
with his own profits on the speculation, and also, with the de- 
fendant, believed that his profits upon that and other specula- 
tlons Ww ould be large and that consequently the plaintiff ran no 
risk by being the surety for the defendant, and that the parties 
accordingly, “through the year 1836, gave notes as surety for each 
other. 

The answer admits that the plaintiff endorsed notes in blank 
for the defendant, to be used in renewal of the note for $10,000 
at the bank, and that one of those blanks was used, without the 
plaintiff’s knowledge, by way of renewing another note of de- 
fendant’s in the same bank for the same amount; but it denies 
that this was done with a fraudulent intent, or that the plaintiff 
was in any jeopardy therefrom at the time the parties came to 
their agreement of June, 1837, and gives the following account 
of that transaction, namely, that the defendant owed two debts, 
of $10,000 each, to the bank, on the note for one of which the 
plaintiff was the endorser, and the other, two other persons 
endorsed, one of whom was absent from home when his endorse- 
ment of a note for renewal was needed; that to supply his place 
the defendant’s agent used one of the notes which the plaintitt 
had endorsed, with the intention, when it should be again re- 
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newed, to put in its place a note signed by the original surcties 
for that debt, as an officer of the bank said might be done. The 
answer states that the defendant immediately informed the plain- 
tiff of the transaction, and offered to give him a full indemnity, 
if he required it, but the plaintiff said he wished none, and was 
perfectly : satisfied; that the original endorsers returned, and the 
defendant offered his note with their names on it, to take up 
that on which was the name of the plaintiff, but the bank re- 
fused, as it was its practice not to give up a good name; that 
then the defendant procured his fat hee (who was fully able to 
pay the debt) to put luis name on the note, as endorser, before 
the plaintiff’s, that thereby his ability might be prior to the 

plaintiff’s, and furthermore offered any indemnity against 
(85) loss to the plaintiff from that note, which the plaintiff, 

professing to be satisfied with the responsibility of the 
defendant’s father thereon, again declined. 

The answer further admits that, besides debts already men- 
tioned, the defendant owed other debts, to the amount of $40,000, 
for which various persons were his sureties; but it states that 
notwithstanding the large amount of his debts—in all about 
$75,000—he considered Hee. and was considered by the plain- 
tiff and all others, perfectly able to pay all his debts, and that 
after doing so he would still be independent, until the spring of 
1837, when the purchasers of the negroes in Mississippi failed 
to make their first payment, and the general commercial embar- 
rassment, derangement of the currency and fall of property, 
which then oceurred, rendered it doubtful how far those pur- 
chasers could fulfill their contract, and certain that there would 
be.a considerable loss on their debt. The answer admits that 
this disappointment and others of a like kind alarmed the de- 
fendant, his creditors and sureties, and among them the plaintiff, 
and that the plaintiff in frequent interviews expressed to the 
defendant his claim, and his wish to be discharged from his lia- 
bilities, or to be counter-secured; but the answer denies that the 
defendant did anything to excite the plaintifi’s alarms, or that 
he refused to give every explanation in his power to satisfy his 
mind, or that he took any unfair advantage of his fears or anx- 
ietv. It admits it to be true that the defendant was unable to 

‘aise money for the immediate discharge of the debts for which 
the plaintiff was bound, and that his other sureties, and also the 
defendant himself, who was desirous of dealing with es fair- 
ness by all his sureties, were unwilling that the defendant should 
make an assignment of his estates for the separate benefit and 
protection of the plaintiff. But at the same time the defendant 
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laid before the plaintiff and his other sureties an accurate state- 
ment of his affairs, upon which, unless the loss proved very great 
upon the southw estern debts, there appeared more than snfficient 
assets to satisfy every creditor; and afterwards the plaintiff’s 
fears appeared to be quieted under the prospect (which scemed 
to hin reasonable) that the defendant would ultimately 

meet all claims upon him. But the answer states that the (86 ) 
uneasiness of the plaintiff again and again revived, and 

his applications to the defendant to do something for his relief 
were so incessant and urgent that the defendant determined to 
make a general assignment of his estate and effects in trust to 
secure and pay all his debts; preferring, however, those for 
which any person was his suretv and putting all debts of ‘that 
character on the same footing, w ith the only exception hereafter 
mentioned, and communicated that determination to his sureties, 
including the plaintiff. As to the exception alluded to, the an- 
swer states that as the defendant had paid to the plaintiff $7,500 
as profit to lim on their joint adventure, from which the defend- 
ant then, in 1837, would probably derive no profit, but sustain a 
heavy loss, he thought it just that as to that sum the plaintiff 
should be regarded as a general creditor, and as such be secured 
in the deed of trust, and not as a surety, and therefore that, in 
the assignment, he would secure all the debts for which the plain- 
tiff was liable as surety, namely, about 435,000, in the first class, 
except the said sum of $7,500. and as to that sin last men- 
tioned, that it should be secured among the general debts, as a 
second class. But the plaintiff doubted whether a sufficient sum 
would be realized from the defendant’s effects in a reasonable 
time to discharge the debts of the first class, as thus arranged, 
and feared he might sustain a loss on that part of the debt over 
and above the said sui of &7.500, and, besides, edmuitted that it 
was but reasonable that the whole loss of their adventure should 
not be thrown on the defendant. For which reasons the plain- 
tiff preferred being discharged at once and entirely from all the 
debt for which he was bound, except that stuh,of $7,500, and 
therefore proposed that if the defendant, instead of making the 
assignment as intended, would discharge him by giving other 
sureties for the debts, he (the plaintiff) would apply to the pay- 
ment of one of the debts for which he was bound the sum ie had 
so received as profit, and would acquit the defendant therefrom. 
To this the defendant says he did not accede for some time, for 
the reasons, first, that by his contract with the plaintiff 

he had made the adventure his own, and wished to pay ( 87° 
the whole debt. if his means should prove adequate, as he 
hoped they would; and, second, because he was unable to dis- 


59 


« 


IN THE SUPREME COURT. [37 
GUNN tv. MCADEN, 


charge the plaintiff without involving other friends in loss in 
case his nieans should prove inadequate, and he did not know 
that he could procure other sureties, were he even willing to 
apply to any persons. But being repeatedly pressed upon the 
subject by the plaintiff, he finally assented to the plaintiff’s pro- 
posal, provided any persons would agree to become his sureties 
whom the creditors would accept in the place of the plaintiff. 
The answer states that even then the defendant assured the 
plaintiff that he need not be uneasy respecting the debt for 
$10,000 at the bank, for which the note with the plaintiff’s en- 
dorsement had been substituted for another, because, from the 
manner in which the plaintiff was rendered lable for that debt, 
the defendant felt bound to provide for it at all events, and that 
he had ihe means of paying it at maturity, and intended so to 
do; and the answer states that he so did, without renewing it 
again. With respect to the residue of the debts aforesaid, the 
answer states that the defendant made sincere efforts to get his 
friends to become bound instead of the plaintiff, and that it was 
only after his own exertions for a fortnight, and frequent con- 
ferences between the plaintiff and the defendant’s other en- 
dorsers, and also with the defendant’s near relations, who were 
desirous to serve him, that it was finally arranged that his 
mother-in-law and two brothers-in-law should assume the sum 
of £25,000 of his debts, including that for which plaintiff was 
liable; and to induce them so to do, that the defendant should 
convey to them adequate property in this State as a security, 
and also that his father should become responsible tor other 
large debts which he owed; and that to this another brother-in- 
law, who was the defendant’s surety for $20,000 more, also as- 
sented, although he was not secured by the assignment or other- 
Wise, except by the personal responsibility of the defendant and 
the prospect of collecting the debts in the West. The answer 
avers that the defendant never would have entered into this- 
arrangement unless it had met the approbation of all his sureties, 

and unless thereby he had become the better enabled to 
(88 ) meet the debts for which his other friends were lable, 

and that neither those who were before bound for him 
nor those who now became bound for him would have approved 
of the arrangement or would have interposed in his affairs but 
for the belief, founded on the plaintiff’s representations, that he 
freely acquitted the defendant from that sum of $7,500, because 
he conceived it as his interest to be discharged from his liability 
for the defendant even at that price, and because he thought it 
but just, under the circumstances, to refund that sum. which 
he had received as his share of the profits of a business on which 
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no profit was in truth made. The answer then states that in 
fact the defendant has been unable to collect the a of the 
negroes, and that fromi the insolvency of the purchasers, the loss 
on exchange, and various expenses, ‘he has not ee made no 
profit (as is the case with the plaintiff) but has sustained a loss 
of several thousand dollars. From all which it is probable the 
defendant will be so far unable to pay all his debts that it was 
actually for the benefit of the plaintiff that he made the contract 
which the bill seeks to rescind; and the answer finally submits 
that the plaintiff may still elect to set aside both of their last 
contracts and stand upon the footing of partners with respect to 
the negroes, and of principal and surety in respect to the debts 
in question. 

To the answer replication was taken; but the plaintiff has 
taken no evidence. The defendant has examined two witnesses, 
one of whom was one of the sureties under the agreement of June, 
1837, for $25,816, for the defendant in place of the plaintiff, and 
the other was MeAden’ s endorser for large sums without any 
indemnity. They prove that the agreement was not only con- 
sented to by the plaintiff, but was proposed by him, and urged 
upon MeAden and the witnesses as an act necessary to the credit 
of Gunn, and that it was only after repeated interviews that the 
witnesses and the other persons who became bound for the de- 
fendant reluctantly vielded their assent, which they did finally 
for the reason that MeAden’s debts would be so much reduced, 
so that he would be the better able to meet the residue of his 
debts. The property which he conveyed has been sold 
for payment of his debts; but he still owes debts, and it (89 ) 
is generally believed that he has probably been rendered 
insolvent by his losses on the speculation spoken of. 

Although the circumstance that the plaintiff had received a 
sum of money as the supposed profits of the partnership may 
have been one of his motives for coming to the agreement where- 
by he gave up that sum, vet the Court deems it unnecessar apa) 
this case to take it into consideration. If he relinquished it 
because the business turned out unprofitably, and he thought it 
wrong to throw the whole loss on his associate, to his ruin, we 
do not see that he could be relieved from an act done with his 
eyes open, and which, 1f not required by conscience on his part, 
has at least nothing in it against conscience on the part of the 
defendant. But this point is not relied on, for we think the bill 

cannot be sustained for other reasons. It may be inferred from 
the bill, and is established by the answer and proof, that through 
1836 and early in 1837 the defendant was regarded by himself 
and others as fortunate in business and on the high road of pros- 
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perity. During that period it was not considered that respon- 
sibilities for him were hazardous. But it is equally clear that 
in the spring of 1837 a sad reverse in the defendant’s affairs 
suddenly occurred, and his career was then supposed to have 
ended in certain or probable insolvency. The plaintiff, being 
then bound in heavy sums for him, beeame alarmed, and, nat- 
urally, endeavored by various means to secure luinselt from loss. 
For that he was not to blame. He might with propriety have 
obtained, if he could, any of the securities which he asked. But, 
on the other hand, we see nothing in the conduct of the defend- 
ant on those occasions that is to be censured. He was unable, 
by paying them, to discharge the plaintiff from the debts for 
which he was bound; and he acted but justly by other persons, 
who were also his sureties, in refusing to make an assignment 
of property for the benefit of the plaintiff exclusively. He 
offered to make a general one, with the provisions mentioned in 
his answer, and no objection can be taken to those provisions, 
while a right is recognized in a debtor to prefer one creditor 

before another. Besides, as the plaintiff had made a 
(90) clear gain on the transactions out of which arose the 

larger debts for which he was responsible, the defendant, 
to the extent of the sum thus gained, might well distinguish be- 
tween the plaintiff’s claim on him and the merits of the residue 
of his claim on those of other persons, who had become bound 
for him, for his accommodation and without any interest of 
their own. Indeed, it does not appear that the plaintiff objected 
to the terms of the proposed assignment, if that was to be the 
kind of seeurity provided for him. But for other reasons he 
preferred a different mode. It is evident the plaintiff had but 
little confidence that the defendant could collect the large sums 
due for the negroes, without which he would unquestionably be 
insolvent, and, consequently, that he doubted whether the assign- 
ment would be a good security for the residue of the debt after 
deducting the suin of $7,500. If that was not the state of his 
mind, it is inconceivable that he should not have eagerly em- 
braced the offer of the assignment, which, according to its terms, 
would secure the whole debt, including the $7,500, if the estate 
and effects should prove of sufficient value. But in place of an 
assignment the plaintiff proposed a different plan, as more ad- 
vantageous to himself, and he urged it upon the defendant and 
his friends for days and weeks, until they yielded to his impor- 
tunities and adopted it. Looking upon the defendant as unable 
to pay his debts, he felt heavily the burden of a liability for 
$35,000 of those debts, both as a present prejudice to his credit 
and as a risk of an actual loss, ultimately, that would exceed 
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$7,500. Tor that reason it was that the plaintiff offered to give 
up at once that sum of $7,500 if the defendant’s friends would 
at once exonerate him from the remaiming sum of 827.500. It 
the plaintiff’s timidity had been practiced on, and a fear of logs 
excited by falschood or any untair means, he would have an 
equity. But the bill does not allege nor intimate that the de- 
fendant’s embarrassments were not real, or that the plaintiff’s 
suspicions had been unduly alarined by the defendant, directly 
or indirectly. There are, indeed, allegations that the plaintiff’s 
confidence had been abused by the improper use of notes 
which he had signed in blank, so as to render him liable (91) 
for more than he intended. But those allegations are 
either denied in the answer or so explained as to show that the 
plaintiff acquiesced in the only act admitted, and that he did 
not in truth suffer from that. We must, then, hold that there 
was no imposition on the plaintiff respecting the defendant’s 
condition, and that in June, 1837, it was at the least doubtful 
whether the defendant would be able to pay his debts, or how far 
short of it he would fall. Now, that being the case, we think it 
clear that the agreement of the creditor or a surety to compound 
with the debtor for a smaller sum promptly paid or secured by 
the debtor’s friends is not an agreement without consideration, 
or hard and unreasonable, but that it is founded on considecra- 
tions good in morals and law, and sufficient in this Court. 
The plaintiff parted from a bad debt at more than its value; 
or, at all events, for a doubtful debt at what was thought to be 
its fair value. The payment by a debtor or his engagement to 
pay a smaller sum will not discharge a debt for a larger sum, 
and the agreement to receive such smaller sui in satisfaction 
is but nudum paction. But it is otherwise when, besides thie 
undertaking of the debtor, that of a third person is also given. 
Such an undertaking forms a new, distinct and better seenrity 
for the debt, and tleretone 4 is a satisfaction of the prior debt 
when so recetved. Stetnman rv. Magnus, 11 East., 890. Tf this 
be so at law, much more is it iv this Court. For after the plain- 
tiff has put to a severe trial the affections of the defendant’s 
family, and tortured the compassion of his friends and other 
sureties until they were induced to assume $27,500, for which 
the plaintiff was liable, and to acquit him absolutely therefrom, 
upon condition that he would pay a residue of $7,500, for which 
also he was then bound and which all parties supposed the de- 
fendant could not pay, 1t would be too much to say that sueh an 
agreement was not as obligatory on the plaintiff as on the other 
parties. In taking on themselves debts for which the plaintiff 
had been liable those persons thought thev were buying the lib- 
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erty of their distressed friend; that by diminishing his 
(92) embarrassments to the extent of the sum relinquished by 

the plaintiff they were putting him in a way to exert him- 
self anew, and by subsequent acquisitions to discharge other 
debts, for which some of them were also lable. They would 
never have bound themselves but with those ends in view, and it 
would be a fraud in the plaintiff to frustrate them. Instead of 
the agreement being against conscience, and the defendant liable 
for this sum, notwithstanding the plaintiff’s discharge to him, 
it seems manifest that if while the plaintiff was holding out the 
terms he did to the defendant’s friends he had obtained from 
the defendant his express promise, or any other security for the 
residue of his debt, the court would not have allowed him to 
enforce it. It would clearly have fallen within the principle 
on which contracts in fraud of compositions by creditors are 
avoided. If one creditor contrive to secure to himself better 
terms than he, with the other creditors, agreed to take, 1t 1s a 
fraud upon the other creditors; and neither at law nor in equity 
will the security be sustained, even against the debtor himself. 
Middleton v. Onslow, 1 Pr. Wm., 768; Cochshett v. Bennett, 
2 T. R., 763. Much less can the defendant be held liable for 
this money without any agreement on his part and against the 
deliberate agreement and deed of the plaintiff. 

Between such persons the cases of hard and unreasonable bar- 
gains and of inadequacy of consideration, which were cited for 
the plaintiff, have no appheation. Tfere there is an adequate 
consideration in the liabilities incurred by third persons, and 
also because, from the impending insolreney of the defendant, 
the plaintifi’s loss, but for this agreement, might have been and 
probably would have been greater than $7, 500, and thus the 
plaintiff derived from the contract a direct pecuniary benefit. 

Tt was a hard bargain in no sense but the one that every com- 
position by creditors is hard on them. . It is never submitted to 
but from necessity. But the plaintif’s loss arose, or it was 
reasonably feared ‘that it would arise, from the defendant’s in- 
solvency, and not out of this agreement. The agreement may 
have prevented the loss from being greater. It was not an un- 

reasonable composition, nor ‘obtained by undue means. 
(93 ) Tt was of the plaintiffs proposing, with all the knowl- 

edge of his risks and of the defendant’s affairs, which 
the defendant himself had; was pressed by him for many days, 
and deliberately concluded by him, and, finally, was probably 
advantageous to him. 

The foregoing remarks also answer the cases of contracts with 
expectant heirs, wards just of age, and between seamen and their 
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captams or owners. The law extends to those persons peculiar 
protection, because they are considered as being in the power or 
under the influence of those who thus deal with them. But here 
the parties are reversed. .\ debtor may be often compelled by 
his creditor, or his surety having the authority of a creditor, to 
enter into unequal and oppressive contracts, from which he ought 
to be reheved. But it is not generally true vice versa, and the 
debtor can seldom compel terms against the will of the creditor. 
And, in this particular case, the debtor, in fact, dictated no 
terms, and with difficulty, by the aid of his friends, complied 
with those insisted on by the plaintiff. The bill therefore stands 
simply on a principle that, as a man ought to pay all his debts, 
a composition must of necessity and under all circumstances be 
a harsh and unreasonable contract, and as such be set aside; a 
doctrine altogether novel and unfounded. 

The bill must be dismissed with costs. 

Per Curiam. Bill dismissed with costs. 


(94) 
DUNCAN McLAURIN. ApwINntsTRATOR, ETC.. v. SAMUEL WRIGHT. 


1. To turn an absolute deed into a mortgage. the price must be grossly 
inadequate. But where the difference between the price given 
and the value of the property as estimated by witnesses is only 
such as inay often arise in actual sales, a court of equity will 
not be authorized to declare a deed, absolute on its face, to be 
only a mortgage or security for money advanced. 


te 
: 


The court cannot declare a deed. absolute on its face. to be a mort- 

age. simply on the testimony of a witness that a previous agree- 
ment had been made for a mortgage, when there is no evidence 
of imposition, and the party giving the deed at the time of its 
execution knew that he was executing an absolute deed and not 
id morteage, 

5. Such pare] testimony can only be acted on when there has heen a 

mistake or fraud in making the written conveyance differefft 

from the ortginal contract. 


Tis bill was filed at Ricuaronp Court of Equity, Fall Term, 
1837. An answer was put in, replication to it filed, and depo- 
sitions taken. At Fall Term, 1840, the cause was set for lear- 
ing, and at Spring Term, 1841, by consent of parties, trans- 
mitted to the Supreme Court. | 

The pleadings and facts proved are stated in the opinion de- 
hivered in this Court. 
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Winston for plaintiff. 
No counsel in this Court for defendant. 


(95) Rvtrri, C. J. This bill was filed in July, 1837, and 

states that, on 16 January, 1836, Thoroughgood Pate, the 
intestate of the plaintiff, having occasion to raise money, applied 
to the defendaut, Wright, to borrow the sum of #280, and that 
the defendant then lent him that sum, and that, to secure the 
same, Pate executed to the defendant a bill of sale for a female 
slave, named Edy, of the age of sixteen years, and then worth 
pine or ten hundred dollars, and also delivered the slave to 
Wright, who took her into possession and hath held her ever 
since. The bill states that notwithstanding the deed was uncon- 
ditional and absolute on its face, it was not intended bv either 
of the parties to be an absolute sale, but that 1t was expressly 
agreed between the plaintifi’s intestate and the defendant that 
the forimer might nevertheless redeem the slave. The bill fur- 
ther states that Pate died intestate on 24 March, 1836. and the 
plaintiff was appointed his administrator, and the praver is for 
redemption upon the usual terms. 

The answer denies that the defendant lent anv sum of money 
to Pate, or took the tonveyance in the bill mentioned as a mort- 
gage or security for money, or that it was so understood, It 
states that at the time specified i in the bill two negro boys belong- 
ing to Pate had been seized by the sheriff on executions and were 
to be sold on the next day, and that Pate wished to raise money 
to discharge the debt by borrow! ing it or by selling the gir! Edy, 
then about thirteen or fourteen years old, instead of selling the 
male slaves at public auction; that the defendant, wishing to 
own a girl, agreed with Pate to purchase Edy and to give for 
her the sum due on the process then in the sheriff’s hands, s sup- 
posed to be about $280; and, as Pate was sick at the time, the 
defendant agreed to pay the money the next dav to the sheriff 
and have the boys discharged from execution; that thereupon 
Pate conveyed the girl to the defendant by a deed absolute i in 
ifs terms and intended by both parties to ‘be so, and the same 
day he took her into his possession, carried her to his house, and 
hath kept her hitherto. The answer states that the deed was 
written by D. MeColman, and was attested by him and by George 

Wri ght and Cameron Wright ; that the two latter are 
(96) since dead, and that if they were living the defendant 
could have proved directly by them that the agreement 
was for an absolute purchase. It admits that when McColman 
was called on to write the deed (for he was not present at the 
bargain) he inquired “how it must be written,” and that Pate 
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replied, “Nothing but a mortgage.” But the answer avers that 
the defendant immediately dec! ae that not to be the contract, 
and that unless it was to be a sale and purchase he would have 
nothing to do with it, and that then Pate directed the draughts- 
man “to write a firm bill of sale, absolute in its terms,” whieh 
was done accordingly. The answer further states that on the 
next day the defendant went to settle the demands the sheriff 
had against Pate, and found them, instead of $280, to amount 
to $311, and that he paid the same according to his agreement, 
and it avers that that was a fair price for the slave Edy at that 
time, though in a tew months thereafter negroes rose, and she 
would have br dught more than he gave for her, 

The material evidence upon the question whether the negro 
was sold or pledged consists of the depositions of several wit- 
nesses taken by the plaintiff. The first is that of D. MeColman. 
He states that the defendant was the nephew of Pate, and pos- 
sessed his confidence; that he (the witness) and George Wright, 
sluice deceased, attested the bill of sale, in which the “considers - 
tion was expressed to be about $280, and that the agreement 
between the parties was that Wright should pay the sheriff cer- 
tain executions against Pate, which he did the next dav, ammount- 
ing to $311.50, and that Wright was to keep Edy until the 
money was returned. The witness states that Pate was sick at 
the time, and died in March following, and that when he exe- 
cuted the bill of sale he said to Wright that he was not afraid 
but that he would give up the girl at any time the monev should 
be returned, to which the other replied, “Unele, if vou were dead 
I would not defraud your children.” This witness also states 
that Pate was much in debt and pressed for money. 

The other testimony taken before the hearing of the plaintiff 
relates entirely to the value of the slave. One witness, M. Me- 
Colman, states that in August, 1836, the other slaves of 
Pate were sold by the present plaintiff as administrator, ( 97 ) 
and that at that sale Edv would have commanded seven 
or eight hundred dollars. Two other witnesses, Daniel Mallav 
and Samuel J. Gibson, state that m 1837 she would have sold 
for six or seven hundred dollars. 

In this state the case was brought to hearing at the last term; 
but it was not decided, because we found a difficulty in coming 
to a clear conclusion as to the value of the slave Edy, upon 
which, in our opinion, the decision of the cause mainly depended. 
It is too late, after the judgment in Streator v. Jones, 10 N. C., 
423, and many cases which have properly, as we think, followed 
it, to intimate that an unconditional deed is conclusive of an 
absolute sale. Facts and circumstances dehors may, notwith- 
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standing the form of the instrument, establish its true character 
to be but a security. Such facts and circumstances are enumer- 
ated in Duley s note, Co. Littleton, 205a, and were acted on in 
Streator v. Jones, and by ourselves in Kimborough v. Smith, 
TP Ng 2, 558. and other cases. Among those circumstances in- 
adequacy af price has been often said to be an important one; 
not that it will affect an absolute sale of itself and turn it into 
a pledge, when it was really designed to be a sale out and out. 
But when the question is whether the transaction was a sale or 
a pledge the price goes a great way towards satisfying the mind 
on one side or the other. A gross inadequacy of price—espe- 
cially of a species of property in demand, and that generally 
brings its fair value in open market—argues strongly that secu- 
rity merely was meant or that the supposed vendor was oppressed 
or imposed on. On the contrary, a fair price and possession 
simultaneously taken and kept and no covenant to repay the 
money advanced have decided several cases which upon other 
circumstances were doubtful. Poindexter v. ue 16 N. 
C., 373; Munnerlin v. Birmingham, 22 N. C., 358; McDonald 
vr. MeLeod, 36 N. C., 221. In this case the aie of the slave is 
distinctly put in issue by the bill and answer; for the defendant 
not only insists on his absolute deed as showing, per se, an abso- 
late purchase, but he sustains it in the point in which the plain- 

tiff impugns it by averring that his purchase was a fair 
(98 ) one and for full value. Tt is true, the subseribing witness 

contradicts the answer as to the terms of the agreement 
and the nature of the eontract, and it is competent to hear and 
act upon such parol proot where there has been a mistake or 
fraud in making the written conveyance different from the orig- 
inal contract. But this witness gives 19 testimony touching 
such mistake or fraud. The answer is precise and positive that, 
although Pate at first mentioned a mortgage, the defendant re- 
fused to accept such a convevarce and required an absolute bill 
of sale, and that Pate assented thereto and directed the deed to 
be so drawn. Now, the witness does not contradict any part of 
that statement, nor in any manner account for his drawing and 
Pate’s executing a conveyance in this form upon such an agree- 
ment as he says the parties made. Moreover, it 1s to be inferred 
from the statement of this witness himself that the deed was 
drawn and intended to be absolute; for why else should Pate 
have made the remark that he was not afraid the defendant 
would take advantage of him? If he had been supposing him- 
self to be executing a mortgage he would not have thought the 
other could defraud him. The evidence of this witness, there- 
fore, cannot authorize a decree, for it opposes nothing to the 
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written conveyance but a previous parol agreement or a declara- 
tion at the time inconsistent with it. Upon such evidence the 
Court has never controlled the operation of a deed imported by 
its tenor and sustained by the answer; for that would be to allow 
parol testimony s¢mpliciter to contradict and vary a written 1n- 
strument, contrary to the settled rule of the common law. and to 
common sense, | 

The value of the slave was therefore an lnportant inquiry in 
the cause. We should have thought, if the value had been satis- 
factorily shown to be, as alleged in the bill, nine or ten, or, as 
stated by the witnesses, eight or seven, or even six hundred dol- 
lars, that it afforded cogent proof that a security merely was 
intended by both parties, or, at least, that the former owner was 
led to believe that he was giving only a security. For half 
price, or less than half price for a negro—which, as property, 
is always salable—would be so gross a disproportion to 
what a seller might have got aud probably would have (99 ) 
got, had a sale really been in contemplation, as to create 

a satisfactory presumption that a sale was notineant. But when 
ie evidence on this point was looked into it raised some surprise 
to find that every witness, with probably as good an opportunity 
for knowing the value at the time of the conveyance to the de- 
fendant as at subsequent periods, had been examined and an- 
swered as to the value, not at the period of the transaction, but 
at particular days posterior thereto. One witness fixes the value 
six months and the two others a year or more after the deed. 
This was to be observed the more because the defendant on his 
oath stated so pointedly that he gave the full value at the time 
he bought, though soon afterwards the price of slaves became 
greater. As there was no direct evidence, except the answer, as 
to the value on 16 February, 1836, and it was not satisfactory 
to take it inferentially from the testimony stated, the Court 
deferred the decision and directed an inquiry upon the precise 
point of the value on that day. The master sent down a com- 
mission, which has been returned with the depositions of four 
witnesses taken on the part of the plaintiff, and some of them 
persons who had been examined in chief in the cause. Their 
evidence the master has reported, with lis opinion thereon; 
from which it appears that at the time of the contract the slave. 
in the opinion of one of the witnesses, was worth &350, and in 
that of the other three $400, which latter estimate the master 
adopts, and to which neither party has excepted. That must 
now be assumed to be the real value of the slave, and, deeming 
it to be so, it puts a new aspect upon the case decisively adverse 
to the plaintiff, There can be no positive correctness in setting 
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a value on a slave. One man will give or take fifty or one 
hundred dollars more or less in the purchase of one than another 
man will; therefore the price is not to be too nicelv caleulated- 
in reference to this question. We have hitherto said that to 
turn an absolute deed into a mortgage price must be grossly 
inadequate. WeDonald v. McLeod, 36 N, C., 221; Lewis v. 
Owen, 1b., 290. Here the difference is one such as often occurs 
| in actual sales between the price which a purchaser is 
(100) willing to give and that which he would be willing to take 
if he were to sell again. The point to which we are thus 
brought is fatal to the bill, which must necessarily be dismissed. 
PER CURIAM. Bill dismissed. 


Cited: Elhott v. Maxwell, 42 N. C., 249; Shields v. Whitaker, 
82 N. C., 521; Porter v. Wright, 128 N. C., 44 


WILLIAM SPIVEY anpb oTueErs v. LEVIN SPIVEY, EXect tor, ETC., 
AND OTHERS. 


A. by his last will. gave to each of his children. to wit. Hetty. Louisa, 
Levin, William, Elizabeth. Susannah. Moses and Calvin. certain 
negroes and other personal property. which he had previously 
conveved to them respectively by deed. Louisa, being married, 
the property so given to her had. before the testator’s death. been 
sold by execution for the debts of her husband. Hetty died in 
the lifetime of the testator. leaving seven children. In another 
Clause of the will the testator devises as follows: “AMEy will and de- 
sire is, those who have received a part of my estate will account 
to the balance of my children for what they have received : then it 
is imv will and desire that all the balance of my property not 
siven away Shall be equally divided among the /leirs of Hetty, 
Louisa, Levin. William, Elizabeth, Susannah. Moses and Calvin, 
to them and their heirs forever.” The hushand of Hetty held 
the property given to his wife in her lifetime as his own: Held 
by the Court. (1) that Louisa must account in the division di- 
rected by the last clause for the property advanced to her by the 
testator and sold for her hushand's debts: (2) that Iletty’s 
“heirs” or children must, in such division. account for the prop- 
erty received by their mother in her lifetime. and that the other 
ehildren must likewise respectively account. to Hetty’s children 
for what they received: (8) that Hetty’s children are entitled 
to claim only as a class and not per capita, and therefore take 
among them but one child's share. 


This was a bill filed at September Term, 1839, of BErtre 
Court of Equity, by the plaintiffs, w ho were part of the 
(101) legatees named in the will of William Spivey, deceased, 
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against Levin Spivey, executor of the said will, and the other 
legatees, praying for an account and settlement of the estate and 
payment of their respective legacies. Answers were filed, and 
the cause was continued wnder various orders until Fall Term, 
1841, when, having been set for hearing, 1t was removed by con- 
sent of parties to the Supreme Court. 

The points in controversy between the respective legatees are 
stated in the opinion delivered in this Court. 


B. F. Moore for plaintiffs. 
J. H. Bryan for defendants. 


Gaston, J. It appears from the pleadings in this case that 
Wilham Spivey, the testator, at the execution of his will and 
at the time of his death had seven children, viz., Louisa Hen- 
drickson, Levin Spivey, William Spivey, Elizabeth Pruden, Su- 
sannah Shark, Moses Spivey and Calvin Spivey, and seven 
grandchildren, who were the children of a deceased daughier, 
Hetty Taylor. He had, some tiine previous to the execution of 
his will, given, by proper and effectual means of econvevance, 
negroes and other personal property to several of his children. 
The negroes and other personal property so given to his daugh- 
ter Hetty are now held by her late husband as his own, and he 
disclaims all benefit under any of the provisions of the will, 
Those given to his daughter Louisa were sold for her husband's 
debts in the testator’s lifetime. 

This bill is filed against the executor for a settlement. All 
the persons interested under the will are made parties thereunto. 
And at the hearing questions were raised upon which our opinion 
Is required, 

These are so intimately connected as to depend upon the cou- 
struction of the same clauses in the will, which it will therefore 
be proper to consider in connection. In these the testator de- 
clares as follows: : “1, IT give and bequeath unto Hetty Taylor 
four negroes” (naming them), “which she has already received, 
two cows and calves, and one bed, to her and her heirs forever. 
2. I give and bequeath unto my daughter Lowsa Hen- 
dzickson three negroes” (naming them), ‘‘one feather bed, (102) 
one cow and calf, which she has already had, to her and 
her heirs forever. 3. [ give and bequeath unto Levin Spivev 
two negroes” (naming them), “one cow and calf, one Cae 
bed, which he has already had, to him and his heirs forever. 
4. I give and bequeath unto my daughter Elizabeth Pruden 
three negroes” (naming them), “which she has already had, to 
her and her heirs forever. 5. I give and bequeath unto my son 
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William Spivey one negro boy, George, and one feather bed, 
which he has already had, to him and his heirs forever.” Then, 
after some specific devises, follows the fourteenth: “My will and 
desire 1s, those who have received a part of my estate will ac- 
count to the balance of my children for what they have received; 
then it is my will and desire that all the balance of iny proper ty 
not given away shall be equally divided between the heirs of 
Hetty Taylor, Louisa Hendrickson, Levin Spivey, William Spi- 
vey, Elizabeth Pruden, Susannah Shark, Moses Spiv ev and Cal- 
vin ‘Spivey, to them and their heirs forever.” 
The questions raised are, (1) Is Louisa Hendrickson to bring 
into account the negroes and other personal chattels stated in 
the will to have been received. by her, and which have been sold 
for her husband’s debts, before she can claim a sliare of this 
residue? (2) Are the children, as “heirs” of their mother 
Hetty Taylor, to account in like manner for what their mother 
has received? And (3) im the division of the residuary estate 
of the testator do these children take one share as a class repre- 
senting their deceased mother, or do they severally share equally 
with the children of the testator? It seems to us clear beyond 
dispute that Louisa Hendrickson must bring into the common 
stock, in which by the fourteenth section she is to have a part, 
the value of the efi or advancement which in ne second section 
the testator states she has already had from him. She is one of 
those who have received a part of his estate a who by that 
clause is to receive a share of “the balance of his property,” 
when she “accounts to the balance of his children for what she 
has received.” There is no doubt that the testator intended that 
the part of his estate which had been given to his daugh- 
(103) ter Hetty should also be brought into the account. As to 
that, the will does not operate as a gift, but as a confir- 
mation of a preceding gift declared to have been made, and the 
fourteenth clause embraces all who have thus received and, of 
course, all that has been so received. It is to be taken into 
account for the purpose of a distribution, and therefore the value 
thereof is to be brought into the common stock by some or other 
of those between whom that stock is to be apportioned. Among 
these is a class of individuals whom the testator designates as 
the “heirs of Hetty Taylor.” It is in that character that he 
constituted them the objects of his bounty. It is as representing 
their deceased mother that he gives to them a part of the “bal- 
ance of his property not given.awav”; and 1f an account Is to 
be taken of the value of what Hetty Tavlor has already received 
it must be for the purpose of affecting the share which they are 
to have of this “balance.” 
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The expression in the fourteenth clause, “to account fo the 
balance of ny children,” must be so extended bv construction as 
to embrace the children of the testator’s deceased child, If they 
are to account for the value of their mother’s advancement to 
the “children” of the testator, they are to have the benefit of 
account directed to be made by these children. In other words, 
the accounts must be nutual between those who are to divide the 
common fund. And these views, as we think, are conclusive to 
show that the division is to be so made as to give unto them 
a share asa class. They are as a class to deduct the value of 
the advancements made to their mother in anticipation of her 
fihal portion. Each of the testator’s children is also to deduct, 
as preparatory to a division with them as a class and with each 
other, the part of the filial portion which he or she has received 
In anticipation, aud when this is done there is to be an equal 
division between the respective parties accounting and accounted 
to for advancements. Although, therefore, the last words of the 
fourteenth clause, taken per se, Import an equality of division 
per capita, yet, taken in connection with the context, they must 
be understood as directing an equality of division, in which the 
heirs of Hetty Taylor are to be regarded as an unit. Thev 
are to account and to be accounted with as representing (104) 
a child; they are liable to bring in the part of a child’s 
portion ‘which has been advanced and entitled to have the benefit 
in account of the parts of the portions which other children have 
recelved, and then are to receive as much in addition out of the 
residue as will give to them a full child’s portion. 

Per CrriaM. Decree accordingly. 


Cited: Harris v. Philpot, 40 N. C., 329; Henderson vr. Wom- 
ack, 41 N. C., 441; Bivins v. Phifer, AT xi C., 489 ;Cheeves v. 
Bell, 54 N.C, 237: - Ward v. Riddick, 57 N. Cc. 24; Burgin v. 
Patton, 58 N. C., 487; Lane v. Lane, 60 NX. C., 632; Lee v. Baird 
TB? Nas Cag 166. 
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1. Where there are joint administrators and one of them has paid 
out more than the assets he has received and files a bill against 
his coadministrator for indemnity, he cannot object to the allow- 
ance of commissions to this coadministrator for the services the 
latter has rendered, though by making such’ allowance there will 
be no assets of the estate remaining to reimburse him. 


lo 
: 


Where an administrator. at an execution sale for a debt due the 
estate, purchases negroes for the benefit of the estate and ac- 
counts for them specifically. he is entitled to commissions on the , 
sum bid for the negroes in the same manner as if he had received 
so much money. 


THIS was a cause transmitted to the Supreme Court from 
the Court of Equity of Sampson, at Spring Term, 1835, having 
keen previously set for hearing. 

The plaintiff and the defendant administered on the estate of 
Josiah Blackman, deceased, and certain creditors of the intestate 
instituted suits, both at law and in equity, against them for the 
recovery of their demands. The administrators then had assets 

more than sufficient to satisfy the recoveries that were 
(105) subsequently made from thein,-and therefore in those 

suits admitted assets generally. But pending those suits 
the next of kin of the intestate, Josiah, filed a bill against the 
plaintiff and defendant for an account of the estate and distri- 
bution, and therein a decree was rendered for considerable sums 
of money to be paid to the several next of kin, which were ac- 
cordingly paid and refunding bonds taken. That decree was 
pronounced, while the suits of the creditors just mentioned were 
still pending, and therefore in the decree the administrators were 
allowed to retain a sum of money to answer such recoveries as 
it was supposed might be made in the creditors’ suits. But no 
account was taken in either of the suits of the assets of the 
administrators respectively, so as to show whether the sum thus 
retained was in the hands of the present plaintiff or defendant ; 
because in the creditors’ suits the administrators had joined in 
defense and had confessed assets, and in the suit by the next of 
kin it was not deemed material, as the administrators had jointly 
administered and made themselves liable for each other’s acts 
to creditors and next of kin. Afterwards the creditors effected 
their recoveries, and by executions levied much the larger part 
of the money from the plaintiff. 

This bill was then filed, and, besides the facts above stated, it 
charges that the plaintiff paid to the next of kin, on their decree, 
all the assets that ever were in his hands, and that his coadmin- 
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istrator, the defendant, was possessed of all the assets of their 
intestate, and particularly the sums they were permitted by the 
decree to retain, as before mentioned, and ought to have paid 
therewith the recoveries which the plaintiff had been compelled 
to pay out of his own proper estate. The prayer of the bill is 
that the defendant may come to an account with the plaintiff 
touching their administration, and that out of the assets that 
may be found thereon in the hands of the defendant may be paid 
the balance that may appear to be due to the plaintiff for dis- 
bursements by him on account of the estate and in satisfaction 
ot the said creditors over and above the assets which came to his 
hands. The defendant answered, and submitted to the account, 
but stated that the sums retained were not held by him, 

but by the plaintiff himself, and that the defendant was (106) 
actually in advance for the estate and should lose by his 
‘administration; and he insisted that if a balance should be found 
due from the estate to the plaintiff, yet that the defendant would 
not be liable therefor nor any part thereof, beyond the assets 1m 
his hands, but that the plaintiff ought to look to the next of kin 
to return what would make him whole. 

There was a reference to the clerk to take the account as 
prayed for, and he reported that the plaintiff had paid more for 
the estate than he had received, and that, with a commission of 
2% per cent on the assets he had received, there was a balance 
due to him of $873.49; and that the defendant had received more 
assets than he had disbursed, and that after allowing him a com- 
mission of 244 per cent on the assets, with which he was charged, 
there was a balance due from the defendant of $783.13, appl- 
eable towards the plaintiff’s satisfaction. 

To the report both parties excepted, and upon the exceptions 
the case was brought on to be decided. 

The defendant’s exceptions were allowed, but as they depended 
entirely upon matters of fact, it has not been thought necessary 
to report the opinion of the Court in regard to them. Deduct- 
ing the sums excepted to and allowing his commissions as re- 
ported by the master, it appeared that he, too, had advanced 
for the estate more than the amount of assets he had received. 


J. H. Bryan and Badger & Strange for plaintiff. 
W. H. Haywood for defendant. 


Rrrrin, C. J. The plaintiff has filed two exceptions, of which 
the first is unfounded in fact, and for that reason overruled. 

His second exception is to the allowance of commissions to 
the defendant; which, however, is only 214 per cent on the de- 
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fendant’s receipts (as found by the report), and amounts to the 
sum of $100.87. To the extent of the charges to which the 
defendant’s exceptions have been allowed (for overcharges of 
receipts by him on account of the estate), namely, the 
(107) sum of $811.89, including interest, this exception is obvi- 
ously well founded, aud the credit of commissions must 
be reduced $20.25, being 245 per cent on $811.89. But the 
objections to the residue of the commissions are not well tounded. 
The first is that the defendant is not entitled to any commission, 
because there is no estate to pay it, inasmuch as the whole will 
not indemnity the plaintiff. But that reason will not suffice, 
for the plaintiff ought to have taken care not to exceed the asset 
in his hands, and if he has done so, it is his folly, and he cannot 
deprive the ‘defendant of the compensation the law allows for 
his labor and responsibility. Another objection is that the sum 
of $1,364.50, on which commissions are counted, was the value 
of negroes bought by the defendant at a sale by execution for 
a debt due to the administrators, and which the defendant pur- 
chased for the benefit of the estate and delivered over specifically. 
But that is not hke charging a commission on the value of oo 
left by an intestate, as was the case in Walton v. Avery, 2 
N. C., 405, but is the same thing as receiving the money ie 
the sheriff. Nay, it 1s mora peeauise the defendant ran the risk 
of being compelled to keep the negroes on his own account, and 
losing by them, though in this case it was advantageous to the 
estate. Therefore this exception must also be disallowed, except 
the sum of $20.28, as before mentioned. 

But as the account, when corrected according to these direc- 
tions, shows a balance due from the estate of their intestate to 
the defendant, as well as to the plaintiff, the Court cannot relieve 
the plaintiff upon this bill, in which the plaintiff could only be 
directed to be paid out of assets now found to be in the defend- 
ant’s hands. The bill must therefore be dismissed, but without 
costs to either party, and each party must pav one-half of the 
expense of taking the account. 

Per CurRIAM. Decree accordingly. 
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JOHN MORRISON ET AL, ADMINISTRATORS OF BENJAMIN PERSON, 
vy. NIE McLEOD. 


NIEL McLEOD vy. JOHN MORRISON ET a., ADMINISTRATORS OF 
BENJAMIN PERSON, 

1. When, in an inquiry before a master on a matter of account, sey- 
eral witnesses are examined and give different estinites as to 
value or price, and he can make no discrimination among them 
either as to their integrity. intelligence or opportunities of knowl- 
edge or judginent, he may safely assume as his guide an arerage 
of their different estimates. But not in a case where such dis- 
crimination can be made. He must then be governed by the 
weight of the evidence. 

. When a mortgagee takes actual possession of the mortgaged prem- 
ises he makes himself tenant of the land and subjects himself to 
the highest fair rent and becomes responsible for all such acts or 
omissions as would. under the usual leases, constitute claims on 
an ordinary tenant. 


3. But if he commit an act of waste. such as clearing lands. ete.. by 
which the value of the rent is temporarily increased, the mort- 
gagor, in calling upon him to account, cannot make him responsi- 
ble both for the acts of waste and for the enhanced rent arising 
from such acts. 

Uvon the hearing of these causes heretofore reported (22 N. 
C., 221), the conveyance to Person was declared to be but a 
security for the sum justly due from McLeod; and there was a 
reference to the master to take an account of the monevs ad- 
vanced by Person, for the securing of which the conveyance was 
made, and of all debts contracted with him by McLeod, and of 
the rents and profits received and waste committed by Person 
or those claiming under him, with the usual directions to 
compel the production of books and examine the parties (109) 
on interrogatories. Under that order an account was 
taken and a report made to this term, and exceptions are taken 
thereto on each side. 

Most of the exceptions are founded upon matters of detail in 
the account, involving no principle of law or rule of practice, 
and they are therefore omitted. | 


Winston, Badger and Strange for Morrison. 
W. H. Haywood, Jr., and Mendenhall for McLeod. 


Rerrin, C. J. The remaining exceptions of Morrison and 
others, administrators of Person, and the fifth and seventh on 
the part of McLeod, relate to so much of the account as respects 
the rents and profits of the land received by Person and his 
representatives and the improvements and waste of the premises, 
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and they may be considered together. Person entered into pos- 
session In May or June, 1827, and the lands have been occupied 
by him and his representatives ever since. For the part of 1827 
and for 1828 the master has fixed the rent at the rate of $56, 
and for everv succeeding year, to 1841, inclusive, at $166 per 
annun. The waste is estimated at $337 and the improvements 
at $177, and deducting the latter from the foriner sum, the mas- 
ter credits McLeod, on 1 January, 1842, with the difference, to 
wit, $160. A number of witnesses were examined on each side, 
who made estimates of the crops made on the land, and their 
value, and gave their opinions as to reasonable rents before and 
after the improvements, and of the value of the unprovements 
and amount of waste; and the master arrived at his conclusions 
on these points chiefly by making-an average of the estimates of 
the witnesses. McLeod excepts because sufficient rents have not 
been allowed him. The other side excepts because the principle 
on which the master proceeded 1s wrong, and he ought to have 
been governed by the testimony that was most satisfactory to 
his own understanding; and also to the allowance for wasie, and 

to the amount of the rents, which, it is insisted, should 
(110) be according to the value at the time Person entered ito 

possession, or, at all events, according to what was made 
from the land. 

The improvements consist, in part, of small repairs done to 
the dwelling and outhouses, and building a crib and stable; all 
done with wooden poles, and so much decayed during the occu- 
pation by and under Person as to be of little value now. The 
residue consisted in clearing about forty acres of fertile bottom 
land on a creek and bringing it into cultivation, and in clearing 
up and renewing the fencing on the plantation left*by McLeod, 
which comprised sixty or seventy acres, of which about twenty- 
five or thirty were then in cultivation. The low grounds added 
greatly to the productiveness of the plantation, and, indeed, 
yielded the principal parts of the crops; but by continued culti- 
vation and the ravages of freshets in the creek, that part of the 
land has been much exhausted and washed. Pending the pres- 
ent suit, the plantation has become out of repair, and the aver- 
age estimate of the witnesses is that it would require the above 
sum of $337 to put it into good repair. But they all at the same 
time state that the houses, fences and plantation are in better 
repair, and would bring a better rent now than in 1827, when 
Person entered. 

The master’s mode of taking an average cannot be said, we 
think, to be wrong in every case, as was argued; although it may 
not be right in every case. It is not liable to the objection 
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urged against it of being within the principle on which verdicts 
have been set aside, where cach juror fixed a sum and the agegre- 
gate was divided by their number, and the quotient taken for 
the damages. For it is the duty of each juror to assess such 
damages as the evidence demands of his conscienee and under- 
standing, and neither more nor less, except so far as his mind 
may be influenced by the reasoning of his fellows. That, how- 
ever, 1s very different from the considerations which may justly 
influence a jury or master in weighing evidence. For suppose 
any number of witnesses, with equal intelligence and integrity 
and equal opportunities of knowing or judging (as far as can 
be discovered), to appear before a jury to depose to the 

value of a thing or to the amount of damages, and to give (111) 
different estimates. Jlow can a decision be made but by 

splitting the differences between them? When there is an equal 
probability that the one is as much too low as the other is too 
high, is it not safe and reasonable to take the middle point be- 
tween them? As much fault, we think, cannot be found with 
the principle as with the improper application of it. For it is 
never to be acted on unless there be quite an equality of credit 
to be given to each witness in every respect. If there be any 
means of discriminating between them, then the actual weight 
of the evidence of each is to govern. In this case, we suppose 
the master did not perceive any ground of discrimination be- 
tween the witnesses, and therefore he took the mean of all their 
estimates. But as we think, after a perusal of the depositions, 
that there are differences between the weight to which the wit- 
nesses are entitled, and that the profits may (though not very 
satisfactorily) be ascertained with probable correctness without 
striking the average of which we have been speaking, we cannot 
follow the master in that respect. ; 

It may be well in the first place to dispose of the item for 
waste. One of the objections taken to that is that the master 
has charged for permissive waste in letting the wooden houses 
and fences decay; for which, it is said, a mortgagee is not lable. 
Whatever may be the rule when a mortgagee enters into posses- 
sion by receipt of the rents-of premises occupied by tenants, we 
conceive that when he enters by taking the actual possession 
and occupies, himself, he makes himself tenant of the land and 
subjects himself to the highest fair rent, and becomes responsible 
for all such acts or omissions as would, under the usual leases, 
constitute claims on an ordinary tenant. But in this case the 
evidence is that in truth the plantation is in better repair than 
when Person took possession, and therefore the claim for waste 


_ Is to that extent altogether unfounded. Then with respect to 
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the deterioration of the land by draining and working it, and 
by washing, there can be no doubt that the mortgagor is entitled 
to a just compensation. For the mortgagee has no power to 
make such improvements, as he may choose to call them; 
(112) and he cannot claim to be reimbursed by the other party 
for their value at the time of redemption. But, on the 
other hand, the mortgagor cannot claim compensation for such 
deterioration and also an improved rent in consequeuce of the 
opening of new and‘more fertile land, for the deterioration 
arises in the process of earning the rents. Here the mortgagor 
claims rent; and it is obviously his interest to do so, inasmuch 
as it arises annually, and, spreading itself through the whole 
period, prevents the accumulation of interest on the mortgage 
debt, and gradually extinguishes the debt ; while the waste would 
be computed at the end of the term only and without interest. 
In our opinion, a mortgagee who personally occupies the prem- 
ises exposes himself to the election of the mortgagor to have the 
account taken either way, as may be most to the advantage of 
the latter. If the premises are out on lease, it is but a small 
matter for the mortgagee to require the tenants to pay their 
rents to him; for the mortgagor’s money is merely applied to 
his debt, and no actual injury is done to him, though he may 
be incommoded in his income. But when the mortgagee, instead 
of foreclosing, turns the mortgagor out at law and occupies, 
himself, without any agreement for rent, and, without anv under- 
standing with the mortgagor, cuts down timber, clears and wears 
out the land, the Court is obliged to see that such cenduet tends 
to the oppression of the mortgagor, and that mortgagees would 
be constantly tempted thus to act, unless they were held to ac- 
count strictly for all the profits they realized from the oceupa- 
tion of the land. It is this view of the case which satisfies the 
Court that Person is Hable for an improved rent during his 
eccupation, to be computed from the time he was compensated 
by the use of the land cleared for clearing it. But, as has been 
before observed, McLeod cannot have that rent and also damages 
an the injury to the land by impoverishing 11, in the shape of 
‘aste. Therefore, the whole sum of $160, which is credited for 
oe must be struck out. 
- Referred again to the master, with instructions according to 
the opinion of the Court. 
Per Curiam. 


Cited: Walling v. Burroughs, 54 N. C., 238; Pilkington v. 
Cotton, 55 N.'C., 240; Jackson v. ea 84 N, C., 493; TTinson 
vw. Smith, 118 N. C., 506; Green v. Rodman, 150 XN. C., 179. 
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1. The court can make no declaration in its decree of a fact which is 
not in issue in the pleadings, nor pay any respect to evidence 
touching such fact. A rehearing upon the ground of such omis- 
sion will not, therefore. be granted. 


2. AS when the defendant was charged as trustee of certain negroes 
for the plaintiff, and it is stated neither in the bill nor the an- 
swer that the defendant had sold them, and the decree was that 
he should convey them to the plaintiff and account for their 
hires—the allegation that he had actually sold them before the 
bill was filed is no ground for a rehearing of the decree. 


3. A petition for rehearing states that on a reference to the master, 
preliminary to the decree, a witness had given material evidence 
for the petitioner, but that this evidence was accidentally omitted 
by the master in his report, and the petitioner was ignorant of 
the omission when the decree was entered. This is no ground 
for granting a rehearing. 


4. When in a suit by a cestui que trust against a trustee for an ac- 
count of the land held in trust a decree is made directing a re- 
port by a master “as to the profits, expenses, improvements and 
waste, spoil or damage to the land,” this decree properly cor- 
responds with the prayer of the bill and is not erroneous. 


5. When a master makes a report according to the directious of the 
decree, an exception that he has reported on an improper or 
irrelevant matter cannot be allowed. The objection, if any, is to 
the decree of the court. 


6. An objection to a bill for multifariousness must be insisted on by 
demurrer, and cannot be taken at the hearing. 


Tus cause, in which there was a decree in favor of the plain- 
tiff at June Term, 1839, and a reference to the master to take 
an account (see 99 N.C. , 241), now came again before 
the Court upon a petition for a rehearing and also upon (114) 
exceptions to the report. 

The grounds of the application for a rehearing and of the 
exceptions are stated in the opinion of the Court. 


Badger for plaintiff. 
W. H. Tlaywood for defendant. 


Rerrin, C. J. Under the decree made in this cause at June 
Term, 1839, the master has made his report; and thereunto 
each of the defendants has excepted. And, by the consent of 
counsel, a petition for a rehearing has also been filed for the 


*This case was determined at June Term, 1840, but was inadvertently omitted in the 
Reports of that term. 
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defendants, as of the term in which the decree was pronounced. 
By agreement between the counsel, the whole ee upon: the 
petition and upon the report and exceptions, hath been sub- 
mitted together to the Court. 

It is, of course, proper to dispose of the rehearing in the first 
lustance, 

The decree declared, amongst other things, that no considera- 
tion appeared to have been given or paid by Hutchins for the 
land, and therefore an account was directed of the rents, issues 
and yearly value of the land, and of the hire, profits and vearly 

value of the slaves mentioned in the pleadings ; and after giving 
to the defendant Buffalow just allowances for any advances ie 
ulay have made for Steel Buffalow, in case the balance on said 
account shall be in favor of the plaintiff, that the plaintiff would 
be entitled to a conveyance of the said land and of the said 
slaves and their increase, as well as payment of the said balance, 
or, in case the balance shall be against the plaintiff, then, on 
payment thereof, to have a reconvevance of the said land and 
slaves. And it was therefore referred to the master to take those 
accounts, and also an account of any waste, spoil or damage 
committed on the land. 

A witness examined in the cause stated in his deposition that 
he purchased two of the slaves from John Buffalow before this 
suit was brought, and paid the full value for them. 

The first error in the decree, as assigned in the petition, is 

that 1t declares the plaintiff entitled to a conveyance of 
(115) those two slaves and to their hires and profits, instead of 
requiring him to take the pur chase mnoney and interest. 

The decree is not erroneous in this particular, but 1s precisely 
what the court was compelled to pronounce. Primarily, the 
plaintiff 1s entitled to recover specifically the property which his 
father was induced by fraud to convey. So, on the other hand, 
the defendants were entitled to insist that the plaintiff should 
take such a conveyance, and not a money decree against them 
for the value. If, indeed, the fraudulent donee sold a part of 
the property, that circumstance may vary the relief which can 
be given to the plaintiff. We say may, because it does not neces- 
sarily follow that it must vary the relict. The sale may have 
been with notice, or not, for a price paid, and then the plaintiff 
would be entitled to a decree against the purchaser, and to that 
end to amend his bill so as to bring him in; or the plaintiff 
might waive that and take the decree offered by the other side 
for the price and interest. The only question is how these mat- 
ters are to be brought forward. If the defendants state a sale 
in the answer, showing that the property is no longer liable to 
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the plaintiffs equity, then the Court must ascertain and declare 
the fact, one way or the other, as a ground of a deeree, either 
for the slave or for the value. But the Court ean make no 
declaration in the deeree of a fact which is not in issue in the 
pleadings, nor pay any respect to evidence (if such it mav be 
called) touching such fact. In the present case the bill does not 
allege the sale of any slaves, as it did of the land, and the answer 
is also silent upon the subject. The Court could not, then, find 
that the slaves had been sold, and the decree necessarily pro- 
ceeded upon the presumption that they had not been. Neither 
party, however, was precluded from bringing forward the mat- 
ter, notwithstanding the silence of the pleadings upon it. But 
that must be in some way which will enable the Court to have 
the fact ascertained; which, when the pleadings do not form an 
issue on it, must necessarily be by an inquiry by the master. 
Such an inquiry will be directed at the instance of either party, 
but ought not to be made unless upon the application of a party. 
The defendant might have thought it in his power and 

to be his interest to purchase both the slaves, and account (116) 
for hires rather than for the price he received and inter- 

est. It is impossible the Court can divine the motives which 
may actuate parties, or how their interests may incline them to 
act. It was the omission of the party not to attend to the draw- 
ing up of the decree and not to ask to have this matter embraced 
in the reference, and not an error in the Court not to declare a 
fact on the hearing which neither party alleged, or direct or 
not to direct an inquiry which neither party then wished or, at 
least, moved for. 

The decree is next complained of because it finds that no con- 
sideration appears to have been paid by Hutchins for the land; 
whereas, in fact and truth, as the petition states, he paid a full 
price, and the same was proved in the cause. 

Upon looking into the evidence to which the petition refers, it 
is found that upon certain inquiries directed by the court pre- 
paratory to the hearing, a witness—Utley—when under exami- 
nation upon an inquiry on a different subject, namely, as to the 
value of the estates conveyed by the plaintiff’s father to John 
Buffalow, states incidentally “that he sold the land to John 
Hutchings for $100.” If it had been competent to take that 
evidence on that inquiry, it proves nothing to the purpose. One 
who sets up the defense that he 1s a purchaser must show that he 
paid the price and took a conveyance before he had notice of the 
other party’s equity. The witness does not prove that the price 
was ever actually paid, much less when it was paid. The peti- 
tion, however, further states that the witness did so prove, and 
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that the master, by mistake or inadvertence, omitted to set down 
his words, of which the party was ignorant when the decree was 
entered; and for confirmation thereof it refers to the testimony 
of the same witness before the master upon the inquiry under 
this decree itself. In this last examination Utley states that 
Hutchins paid him $50 in money, and also paid three judgments 
against him for a little more than fifty dollars. It would not 
be proper to omit the remark that this is not the subject of a 
petition to rehear. It suggests no error of the court as to the 
law or the facts disclosed in the decree. It seeks to correct an 

omission of the master or a mistake of the party, and 
(117) these are the subjects of a different method of proceed- 

ing. Moreover, the court could not take notice of the 
evidence last given before the master, because 1t was not only 
irrelevant to the inquiry before the master, but related to a fact 
which was not then in issue, but had been already determined 
otherwise by the court. But if the evidence was competent and 
relevant, it is not sufficient and does not prove the fact sought; 
for the witness retains his reserve as to the period of the pay- 
ment, which might have been after suit brought or after the 
decree prouounced. 

A third objection is that the decree directs an account of 
waste, spoil or damage to the land, though none such is charged 
in the bill. 

Evidence was given before the master of waste in suffering 
the houses and fences to decay and fall down. But, in point 
of fact, the master has reported nothing therefor, but only for 
the actual value of the wood cut and taken away and used by 
the defendant, to the damage of the land. In reality, therefore, 
the defendant is charged only with the profit or gain made by 
him; for which, as one converted into a trustee for the plaintiff, 
he must be liable. But it is not perceived why, in a case of this 
kind, an inquiry may not embrace waste committed or permitted, 
although not particularly stated in the pleadings. In a bill 
against the owner of a particular estate to enjoin from future 
waste, or to obtain an account for past waste, as such, the charges 
will be more specific as to the waste done or apprehended. But 
when the object of the bill is to turn the party into a trustee for 
the plaintiff upon the ground of a fraud, and as such to have 
an account from him, the allegations are not precise touching 
the profits and issues, improvements or injuries to the property. 
An account of issues and profits is asked, without going into any 
bill of particulars, and under that general head it is usual to 
direct a reference as to the profits made or that might have been 
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made by the defendant, and as to permanent improvements 
erected by him or suffered by him to decay, and the like. This 
decree does not go beyond what is usual in this respect nor what, 
in our opinion, is proper. | 

The last objection is that the bill was filed by the (118) 
plaintiff, in the double capacity of heir at law and admin- 
istrator of his father, against the defendant Buffalow in respect 
of the personal property, and against the defendant Hutchins 
in respect of the land. We are not prepared to say that this 
formal objection could in this case have been sustained, if taken 
in due manner and apt time. But we need not decide that point, 
because it 1s clear the objection comes too late. An objection 
for multifariousness must be taken by demurrer, and cannot be 
taken at the hearing. Ward v. Cooke, 5 Mad., 122; Wynne v. 
Callender, 1 Russ., 298. In the latter case one of three defend- 
ants demurred, and his demurrer was allowed; while against a 
second, who insisted on the matter in his answer, there was a 
decree, after time taken by the master of the rolls to consider the 
point and inquire into the practice. But in our case the point 
is not raised in the answer, nor was it urged, ore tenus even, on 
the hearing, and cannot now be a ground for refusing to the 
plaintiff the benefit of an equity ascertained on the proof. 

Having thus gone through the reasons assigned in the petition, 
and finding none of them sufficient to impeach the decree, it 
must stand. But as there is little doubt that the defendant did 
sell two of the slaves to a bona fide purchaser, and that they are 
now beyond his reach, we do not think it improper to recommend 
to the parties to state an account upon the footing of that sale, 
and, by consent, to modify the decree accordingly. The Court 
cannot judicially act upon that sale, but would be gratified that 
the parties should do so at once, instead of the one proceeding 
to process of contempt against the other. 

We do not find any difficulty on the exceptions. The defend- 
ant Buffalow excepts because the master charges him with the 
hires of the slaves said to have been sold by him, instead of the 
purchase money and interest. Thisis untenable; for the account 
is agreeable to the decree, and the error (if one) is not that of 
the master, but of the court. 

The defendant Hutchins excepts, first, that he is not credited 
with the purchase money of the land and interest. It is very 
certain the plaintiff’s father received no part of that price, 
and therefore this defendant is entitled to no credit as (119) 
against him. The matter is between the defendants them- 
selves, and the plaintiff has no concern in it. 
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This defendant also takes two other-exceptions: that he is 
charged too high a rent and that he 1s charged too much for 
waste or damage. But these also must be overruled; for the 
report is fully sustained in these respects by the proofs before 
the master. 

Per CURIAM. Decree accordingly. 
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WILLIAM B. RUTHERFORD ANp oTrHeERS v. JOSEPH GREEN 
AND OTHERS. 


1. The act of 1825, ch. 1210 (Rev. Stat., ch. 38, sec. 7), which de- 
clares that “no inheritance shall descend to any person, as heir 
of the person last seized, unless such person shall be in life at 
the death of the person last seized or shall be born within ten 
months after the death of the person last seized,” applies only 
where the person last seized has died since the passage of that 
act. 


2. It is at least questionable whether the administrator of an obligee 
in a bond conditioned to convey land to the obligee and his heirs 
can maintain an action at law on the bond. 


8. In equity a valid contract for the conveyance of land is in itself an 
equitable conveyance, whereby the person to whom it is given 
is regarded as the complete owner, and is entitled at any time to 
call for a conveyance of the legal title. 


4, Upon his death, intestate, without having obtained such legal con- 
veyance, his equitable ownership descends to his heirs at law. 
And no arrangement by the administrator nor receipt by him of 
the penalty of the bond or of the value of the land can defeat this 
right ofthe heirs. 


A purchase at a sheriff’s sale only transfers the interest of the 
debtor, whatever it may be, subject to all equitable as well as 
legal demands of other persons. 


Ct 


(122) 
Tus was a suit in equity commenced in the Court of 
Equity for Rvrnerrorp, at Fall Term, 1839. After answers 
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had been put in, various orders made and testimony taken, the 
cause was set for hearing and transmitted by consent to the Su- 
preme Court. 

The facts disclosed by the pleadings and proofs are set forth 
in the opinion delivered in this Court. 


Bynum tor plaintiff. 
Alexander for defendant. 


Rerrin, C.J. The bill was filed in November, 1839, and the 
object of it is to obtain a conveyance of four tracts of land 
adjoining cach other, situated in the counties of Rutherford and 
Lincoln, and containing in the whole 740°4 acres, which the 
plaintiffs claim as the heirs at law of James Rutherford, de- 
ceased. It sufficiently appears in the pleadings and proofs that 
James Rutherford died, in November, 1819, without having been 
married, and leaving brothers and sisters, natives and residents 
of Scotland and subjects of the King of Great Britain, and also 
leaving Walter B. Rutherford, a son of Alexander Rutherford, 
one of the said brothers of the said James, which said Walter 
B. was also a native of Scotland, and came inté this State and 
married here in the year 1816, and has ever since resided here 
without being naturalized; and that the plaintiffs are the issue 
of the said Walter B. Rutherford, born in this State, of his said 
marriage. 

The bill states that in 1818, James Rutherford, for a price 

paid, purchased the land in question from Joseph Weir, 
(123) who was then seized of it, as described in the bill and 

in a plat of survey thereto annexed, and that Weir then 
executed a penal bond for a large sum of money, with condition 
to be void on the conveyance of the land in fee simple by Weir 
to Rutherford, or his heirs, on request; that one Hogg became 
the administrator of the intestate James in 1823, and came into 
possession of his papers, and, among them, of the bond or artt- 
cles in question, and that upon some agreement or combination 
between Hogg and Weir the former delivered the bond to the 
latter, from whom it has not been since obtained and by whom 
it was probably destroyed. 

The bill then states that Joseph Weir died in 1828, leaving a 
widew and several children, who are made defendants in this 
suit, and also that Joseph Green, another defendant, is in posses- 
sion of and claims a part of the land purchased by James Ruther- 
ford, but that if he has a sufficient convevance for the same, he 
took it with notice of J. Rutherford’s previous purchase, and 
cannot hold against the plaintiffs. The praver is for a discov- 
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ery and production of the bond or articles, and for proper con- 
veyances of the legal title from the defendants for the parts of 
the land, of which the title is im them respectively, and for 
general relief. 

The widow and heirs of Weir answered together, and the 
defendant Green separately. Neither answer admits the bond 
from Weir to Rutherford, nor any knowledge, if there was such 
an one, that it covered the land in dispute. That of the Weirs 
states that, as they understood and believe, Hogg, as adminis- 
trator otf James Rutherford, instituted an action of debt against 
Joseph Weir on some bond, and that a compromise was made 
between them, on which Weir paid the costs and made satis- 
faction to Hogg for the contract and took it up; and they sup- 
pose that may have been the instrument on which this bill is 
founded, though of that they have no knowledge or information. 
Those defendants further say that they have not been in posses- 
sion or enjoyment of any of the land claimed by the plaintiffs 
since the death of Joseph Weir, and they do not admit that the 
plaintiffs are the heirs at law of James Rutherford. 

The answer of Joseph Green admits the plaintiffs to be 
Rutherford’s heirs, as alleged by them, and that he was (124) 
seized of 640 acres of the land deseribed in the bill and 
lying in Lineoln, which he claims in the following manner: He 
says that Joseph Weir entered into a recognizance which bound 
these lands to the State, upon which judgment was rendered, 
and the lands sold by the sheriff on an execution thereon issued, 
and were purchased by one Samnel Green, who took a sheriff’s 
deed, and afterwards conveyed to this defendant, Joseph Green. 

Both the answers further state that before the conveyance 
from Samuel to Joseph Green the plaintiffs filed a bill upon the 
same subject-matter against Samuel Green and the present de- 
fendants, the Weirs, in which there was a decree in favor of the 
defendants to that suit dismissing the bill; and they pray the 
benefit thereof as a bar to the present bill. 

It may be as well to dispose of this last point at once by men- 
tioning that the defendants have failed to establish it by offering 
any former decree in evidence. The truth is, the answers are 
mistaken on that point, as we happen to remember that the 
former suit alluded to was transferred to this Court for hearing, 
and that when it should have been heard, the counsel for the 
plaintiffs found that for some defect of proof he could not sus- 
tain the bill, and asked leave to dismiss it before the hearing, 
without prejudice, which was accordingly granted; and then, it 
seems, the present suit was brought. Clearly, if the former pro- 
ceedings were before us, there is nothing in them that could 
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present an obstacle to the present bill; but as they have not been 
read, it is sufficient to declare that the defendants have failed to 
establish the fact stated in that part of their answers. 

Upon the question of the right of the plaintiffs to inherit from 
James Rutherford, which is made in the answer of the Weirs, 
the Court entertains no doubt. The facts are clear that they are 
the nearest relations of the deceased, who are citizens of the 
United States, and that their father and all the brothers and 
sisters of the deceased are ahens. The matter of law is equally 
clear, as it was long ago decided in an ejectment brought upon 
the demises of the present plaintiffs. Rutherford v. Wolf, 10 

N. C., 272. It was there held that the act of 1801 re- 
(125) mained in full force, notwithstanding the general canons 

of 1808; and to that may now be added the legislative 
sanction, by the re-enactment of both those acts together, in the 
Revisal of 1836. 

A question might have been made between the plaintiffs them- 
selves whether some of them can claim parts of the land as being 
coheirs with the other plaintiffs. All of them are eight in num- 
ber, so that it 1s probable some of them might not have been 
born before the act of 1828, ch. 1210, went into operation; and 
as to those born after, a plausible objection might be raised that 
they were not heirs. But we think there would not be much 
difficulty in the point, had the facts been stated to raise it. Be- 
fore the act, all the brothers and sisters, although some of them 
were reg would be admitted, as they came into life, to 
inherit. Cutlar v. Cutlar, 9 N. C., 324. This the statute of 
1823 altered by cae that no inheritance shall descend to any 
person unless such person shall be in life at the death or w ithin 
ten months after the death of the person last seized. But we 
do not think the present case within that act, since Jathes Ruther- 
ford, the propositus, died in 1819, and the descent from him was 
fixed by the law as it existed at the time of his death. The act, 
if the words were doubtful, ought not to be construed so as to 
affect the right to lands prev iously descended. But the lan- 
guage 1n this case is all future: “No inheritance shall descend 
to any person unless such person shall be im life,” ete.; which 
clearly shows that its provisions are altogether prospective and 
do not embrace the case of a descent from a person before that 
time dead. We think, therefore, that all the plaintiffs are enti- 
tled to a conveyance if any of them are. And we hay e, accord- 
ingly, next to consider whether the plaintiffs have made out a 
case for the relief they ask, and we are of opinion they have. 

Three witnesses establish the existence of the bond from 
Joseph Weir to James Rutherford very clearly. One of them— 
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Francis Alexander—states that at the request of those parties 
he surveyed the lands which by the bonds Weir obliged himself 
to convey to Rutheford, and he identifies it by annexing the plan 
of survey to his deposition, which survey he says was 

made before the bond was executed, but with a view to it. (126) 
This witness further proves that after the death of Ruth- 
erford, Hogg, as his administrator, brought an action against 
Weir on the bond, and that after it had pended some time, Weir 
paid to Hogg, in bonds on other persons, the value they set on 
the lands, and Weir took his bond up and probably destroyed it. 
Under such circumstances we cannot hesitate to declare that 
there was a valid agreement in writing, whereby Weir was com- 
pellable in this Court to convey the lands described by the wit- 
ness to Rutherford and that it remains in full force. It is true, 
the plaintiffs do not give precise evidence of a particular price 
paid, or other valuable consideration moving from Rutherford. 
But it is sufficiently shown that there were pecuniary transac- 
tions between those persons, in the course of which a treaty 
for this purchase arose; and when this covenant or obligation 
was subsequently given, ‘the inference is a natural one from the 
course of dealing that it was founded on an adequate considera- 
tion, which inference is to be deemed the stronger against Weir, 
from the fact that he unjustly, as against these plaintiffs, pos- 
sessed himself of that instrument so as to deprive them of the 
power of using the instrument itself as evidence of the consider- 
ation which Rutherford had given. Henderson v. Hoke, 21 N. 
C., 147. And this is more especially a fair inference since, dur- 
ing the litigation with Hogg, Weir made no pretense that the 
contract was voluntary, or not founded on a full consideration, 
but actually paid to Hogg the full value of the land as estimated 
by them. 

It was faintly, indeed, contended on the hearing that this obli- 
gation was a personal contract and that the administrator could 
maintain an action on it, and that therefore the payment to 
Hogg and canceling the instrument was a discharge of it. In 
the first place, it may be questioned whether the personal repre- 
sentative could have an action on the bond. Shep. Touch., 171; 
Thrower v. McEntire, 20 N. C., 498. But if he could at law, it 
is the settled principle of equity that a valid contract for the 
conveyance of land is in itself an equitable conveyance 
whereby the person to whom it is given is regarded in (127) 
equity as the complete owner, and is entitled at any time 
to call for a legal conveyance, whereby he may become legal 
owner also. Ward v. Ledbetter, 21 N. C., 496. That equitable 
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ownership descended in equity to the present plaintiffs, and of 
that inheritance no arrangement between Weir and Hogg could 
defeat them. | 

Another objection taken by the defendant Green is that he is 
entitled to the protection given to a purchaser without notice. 
This is founded on the evidence of Samuel Green, under a con- 
veyance from whom this defendant derives title. He states that 
he became the purchaser of the land at a sale made by the Sheriff 
of Lincoln on the execution in favor of the State against Joseph 
Weir, as set forth in the answers, and that at the time he pur- 
chased he paid the purchase money and took a conveyance from 
the sheriff. He had no knowledge whatever of any claim but 
Weir’s to any part of the land. If this were true, and if also 
it formed a defense to the bill, in point of law, we could not 
act on it in this case, since it 1s not rehed on or in any manver 
brought forward or hinted at in the answer, and the deposition, 
being to a matter not in the issue in the cause, cannot be re- 
garded. But if the answer had stated the point in the most for- 
mal manner, it would have been inieffectual, inasmuch as we hold 
that a purchase at a sheriff’s sale, like every other assigninent 
by act of law, only transfers the interest of the debtor, what- 
ever it may be, and in the state it is m, subject to all equitable 
as well as legal demands of other persons. Dudley v. Cole, 21 
N. C., 429; Freeman v. Hill, id., 389. 

The plaintiffs are therefore entitled to the decree establishing 
the agreement, and that the defendants severally convey to them 
the parts of the land of which they are respectively seized. 
What those parts are we do not clearly perceive upon the plead- 
ings or plat. It is stated that the defendant Green purchased 
all that part of the land which lies in Lincoln County, and that 
it contains 640 acres; but the part thus claimed by him is not 
distinguished, either by laving down on the plat the hne be- 

tween the counties or otherwi ise, and hence an inquiry on 
(128) that point must be made. The costs of the inquiry and 

also all other costs, as between the plaintiffs and the de- 
fendant Green, must be paid by him; but as against the other 
defendants, the heirs and w idow of W elr, the plaintiff does not 
recover costs. 

We must not omit to notice that the defendant Green states 
in his answer that before the commencement of this suit he had 
sold to different persons more than four hundred acres of the 
land. He has not, however, specified the parts or persons, nor on 
the hearing offered evidence of such sales, much less of con- 
veyances, and therefore we cannot proceed upon the supposition 
of the existence of them. If the fact be as stated, it will be for 
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the plaintiffs to take their remedy, as they may be advised, either 

by adopting the sales and receiving the price from the defend- 

ant, or by bringing in the purchasers and claiming the land. 
The plaintiffs declared entitled to recover, and inquiry ordered. 
PER Curiam. 


Cited: Vannoy v. Martin, 41 N. C., 172; Mills v. Abrams, ib., 
460; Giles v. Palmer, 49 N. Os, 3877; Cowan v. W ithrow, 111 
N. C., 311. 


(129) 


JOSEPH L. SIMMONS vy. SPIER WHITAKER, Executor or JESSE 
H. SIMMONS, ann JAMES HALLIDAY’S ADMINISTRATORS. 


1. A court of equity will compel the executor of an insolvent testa- 
tor. who is prosecuting a claim for money which had been held 
by his testator as a trust fund, to permit the cestui que trust to 
receive the money; and the executor will not, by so doing. make 
himself liable on account of that fund to the demands of other 
creditors, 

2. A creditor cannot. in a bill against an executor for an account in 
his oi¢n name and for his own benefit. make another creditor a 
party defendant and compel him to desist from prosecuting his 
suit at law against the executor. 

3. Such a bill may be filed by any creditor in behalf of himself and 
all ov the rest of the creditors against an executor for an account 
of assets; and after such account is decreed. any one of the cred- 
itors, on petition or on motion on affidavit. may obtain an injunc- 
tion against any one or more of the creditors attempting to pro- 

' ceed against the executor at law. All the creditors (on such a 
bill) may be compelled to come in and prove their debts before 
the master, and the assets will be paid in a course of legal ad- 
ministration. 


Tug was a bill filed in Hatirax Court of Equity, at Spring 
Term, 1841, in his own name against the defendants Spier Whit- 
aker, executor of Jesse H. Simmons, deceased, and Redding J. 
Hawkins and his wife, administrators of James Halliday, de- 
ceased. At Fall Term, 1842, the defendants Hawkins and wife 
filed their demurrer to the bill, and at Spring Term, 1842, his 
Honor, Settle, J., presiding, the demurrer was overruled and the 
defendants Hawkins and wife ordered to answer over. From 
this interlocutory deeree these defendants, by permission of his 
Honor, appealed to the Supreme Court. 

The nature of the bill and the grounds of the demurrer are 
sufficiently stated in the opinion delivered in this Court. 
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(180) Whitaker for plaintiff. 
B. FF, Moore for defendant. 


1 


Danie, J. The plaintiff, a creditor of the testator Jesse H. 
Snnmons, has, in his own name and for his own benefit, filed 
this bill agaist the executor of the said Jesse for an account of 
the assets, etc. The administrators of James Ialliday, another 
creditor, are imade parties defendants. The bill (in addition 
to the debt due to the plaintiff in his own right) alleges that the 
plaintiff was master in chancery for Halifax County, and that 
Jesse, the defendant’s testator, had acted as his deputy in the 
said office, and in that character had lent to one James Simmons 
$300, a sum of money belonging to the said office, and that the 
executor of the said Jesse had a large demand against the said 
James and had obtained a judgment against him for it, mnelud- 
ing the particular sum belonging to the master’s office, borrowed 
by the said James as aforesaid. The bill further states that the 
estate of the said testator is insolvent, and that the adiministra- 
tors of Halliday are prosecuting their claim by an action at law 
against the executor of the said Jesse, and that the plaintiff ts 
apprehensive that the said administrators will obtain a judg- 
ment and subject all the assets in the hands of the executor of 
the said Jesse and also the sun due from James Simmons, in- 
cluding the money borrowed by him from the master’s office, 
before he (the plaintiff) can put his claim in a situation to 
receive any part of the said assets. The bill prays a decree for 
au account against the executor of Jesse H. Simmons, and that 
the assets be brought into court and distributed; and it prays 
that the court will enjoin Halliday’s administrators from pro- 
ceeding at law. Halliday’s administrators demurred to the bill. 
The court overruled the demurrer, but allowed the said adminis- 
trators to appeal from the decision to this Court. 

First. As to the $300 and interest money received by James 
Simmons, the demurrer admits that it was trust money ,which 
belonged to the plaintiff’s office and which the deputy, Jesse, 
permitted James Simmons to take and use. That money, with 

its interest, the executor has not as yet collected. He, it 
(151) 1s true, has obtained a judgment against James Simmons 

on account of debts due his testator’s estate, which in- 
cludes this sum of $300 and interest. But as this trust fund is 
identified, we think that it belongs to the plaintiff and that he 
may rightfully pursue and take it, and that the executor should 
permit him to receive it. The executor cannot be made liable 
for the amount of this judgment as assets until he has collected 
it or has negligently omitted his duty in collecting it. As the 
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$300 and interest never belonged to his testator, and it was in- 
cluded in the judgment by mistake, his (the executor’s) periis- 
sion of the right owner now to take it can never subject him to 
any loss on the score of negligence. 

Secondly, the bill does not charge that the administrators of 
Halliday are particularly endeavoring to subject the executor of 
Jesse H. Simmgus to that sum of money as assets which James 
Simmons obtained from the master’s office. The said adminis- 
trators are only endeavoring to obtain a judgment at law for 
their debt and to subject such assets to its satisfaction as prop- 
erly belong to the estate of the testator. This they had a right 
to do without being made a party to a bill like this or to be 
enjoined by any case made in and by this bill. Had the plain- 
tiff filed what is called in England the usual ereditor’s bill in 
behalf of himself and all or the rest of the creditors against the 
executor for an account of the estate of Jesse H. Simmons and 
had obtained an interlocutory decree for an account thereupon, 
then he or any of the said creditors or the exeeutor might, by 
petition or motion on affidavit im the cause, have obtained an. 
injunction against any one or more of the creditors who might 
have attempted to proceed at law against the executor. All the: 
‘ creditors would, after a decree to account in such a bill, be com- 
pelled to come in before the master and prove their debts there, 
and the court would, on the report of the master being made, 
have decreed the entire assets of the estate to be paid out to the 
creditors in a course of /egal administration. But that course 
has not been pursued by the plamtiff, and we think that the 
court erred in overruling the demurrer of Halliday’s admiustra- 
tors. This opinion will be certified, with directions that 
the decree be reversed and the demurrer sustained. See (1382) 
Story Equity Pleader, 97, where the authorities on this 
subject are all collected. 

Per CurtamM. Ordered accordingly. 


Cited: Martin v. Harding, 38 N. C., 606; Wilson v. Leigh, 
39 N.C., 99; Washington v. Sasser, 41 N. C., 337; Washington 
ae Emery, 57 N. C., 38; W adsworth v. Davis, 68 N.C. 252; 
Walton v. Pearson, 85 N. C., 47; Wilson v. Bynum, 92 N, C. 
724; Guilford v. Georgia Co., 112 N. C., 438. . 


95 


IN THE SUPREME COURT. [37 


TURNER t. KING, 


JOHN TURNER vy. GEORGE KING. 


Where it appeared to the satisfaction of the court that at a sale of 
the plaintiff's land by execution the defendant agreed to pur- 
chase the: land, and that. the plaintiff might redeem it by paying 
the purchase money and interest. and in consequence of this 
agreement bidders were deterred from bidding, and the land was 
sold greatly below its value: Held, that the plaintiff had a right 
to redeem by paying the defendant the purchase money and 
interest, and also such other sums as he might owe him on a 
general account. 


THis was an injunction bill, returnable to September Term, 
1842, of Jones Court of Equity. At the coming im of the de- 
fendant’s answer the injunction was dissolved, and the bill was 
retained as an original bill. After various orders and the tak- 
ing of testimony, the cause was set for hearing at Spring Term, 
1842, and then ordered, by consent of the parties, to be trans- 
mitted to the Supreme Court. 

The facts set forth in the pleadings and those established by 
the proofs will be found in the opinion delivered in this Court. 


John H. Bryan for plaintiff. 
No counsel for defendant in this Court. 


DanteEt, J. The plaintiff in his bill states that he was 
(133) seized in fee of two tracts of land; that writs of execution 
were issued against his property by his creditors; that one 
of the tracts was exposed to sale in 1818 and the other in 1819; 
that there was an express agreement and understanding between 
him and the defendant that the defendant should act as his 
friend in bidding off the said tracts of land, and that he would 
bid them off for the plaintiff, and not for himself, and that he 
was not to keep or claim the same, but upon the plaintiff’s pay- 
ing the said sums with interest the defendant was to claim no 
further interest therein; that the said agreement was known to 
the people at the sale, and competition was thereby stifled; that 
the defendant purchased the two tracts of land for $190, a sum 
far below the value of the lands. The plaintiff says that he has 
in various ways paid this sum and all other debts and demands 
which the defendant had on him; that notwithstanding, the 
defendant obtained a deed from the sheriff and has brought an 
action of ejectment to turn him out of possession. The bill 
prays for an injunction and for general relief. 
The defendant in his answer admits that he purchased at 
sheriff’s sale the two tracts of land mentioned in the bill, and 
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has taken a deed, and has brought an action of ejectment. But 
he denies that he made any agreement with the plaintiff to pur- 
chase the land for his benefit, or to suffer him to redeem on 
paying the purchase money with interest or upon any other 
terms. The defendant denies that the plaintiff has paid or that 
he (the defendant) has received payment and satisfaction for 
the purchase money and other just claims which he then held 
against him. The defendant says that the plaintiff is still largely 
indebted to him for moneys advanced before the sale of the land. 
The defendant has been permitted to put in a supplemental an- 
swer, and in it he states that the equity of redemption of the 
plaintiff (af he had any) has been sold by the sheriff under exe- 
cution, and that he (the defendant) became the purchaser for 
the purpose of putting an end to this suit in equity, and not be- 
cause he admitted or believed that the plaintiff had an equity of 
redemption in the lands. 

There was a replication to the answer. (134) 

As to the matter stated in the supplemental answer, 
it 1s unnecessary to inquire what would be the effect there-_ 
of if established, because the defendant has exhibited no proof 
to sustain 1t. Secondly, as to the agreement stated im the bill, 
that the defendant was to purchase the lands and let the plaintiff 
redeem, it is proved to the satisfaction of this Court by the 
deposition of many witnesses that the purchase was made for 
the benefit of the plaintiff, and that he was to redeem on repay- 
ing the purchase money and interest and also any balance that 
might be due the defendant on a settlement of their accounts. 
On this agreement being made known to the people attending 
the sale, two persons—Jarman and Harrison—desisted from 
bidding for the land, and the defendant was permitted to pur- 
chase lands worth $450 for the small sum of $199.20. The case 
made by the bill and that established by the proofs varies in 
nothing but in the amount of money the plaintiff was to pay to 
redeem. The attempt in the defendant to set up an irredeem- 
able title after the agreement he entered into is such a fraud as 
this Court will reheve against. We think, and so deelare, that 
the plaintiff is entitled to redeem on repaying the purchase 
monev with interest and any balanee remaining due on a general 
account to be taken. : 

Decree for the plaintiff that the defendant account, ete. 

Per Curiam. 


Cited: Rich v. Marsh, 39 N. C., 898; Vannoy v, Martin, 41 
N. C., 172; Mulholland v. York, 82 N. C., 513, 514; Shields v. 
Whitaker, ib., 521. 
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(135) 
WILEY WARD vy. OWEN HUGGINS, ApMINISTRATOR. ETC. 


An ndinministrator de boris way of a testator or an intestate is a nec- 
Ossiry party to a bill calling upon the adiministrator of the de- 
censeck executor or original administrator of such testator or 
intestite for an account of the administration. 


THis was a bill filed in Onsrow Court of Equity, at Fall 
Term, 1839, by the plaintiff against the defendant as the admin- 
istrator of Charles Thompson, who was the administrator of 
Elizabeth Ward, claiming that the plaintiff was one of the dis- 
tributees of Elizabeth Ward; that the said Charles Thompson 
owed him, as administrator of the said Elizabeth, on a settle- 
ment of his administration accounts, at least $500; that the said 
Charles had bought his note, amounting to about $100, and that 
the defendant, as administrator of the said Charles, had brought 
suit on the said note, and praying for an injunction agaist the 
sald suit and also for an account of the estate of the said Ehiza- 
beth Ward. To this bill the defendant demurred because no 
administrator de bonis non of Elizabeth Ward was a party to 
the suit. At Spring Term, 1842, his Honor, Battle, J.. presid- 
ing, the demurrer was overruled and the defendant ordered to 
answer, from which interlocutory decree the defendant, by per- 
mission of his Honor, appealed to the Supreme Court. 


No counsel for plaintiff in this Court. 
John H. Bryan and J. W. Bryan for defendant. 


Danret, J. The bill states that Elizabeth Ward died in 1836; 
that Charles Thompson became her administrator; that 

(136) Thompson purchased a note which had been given by the 
plaintiff for the sum of $100. Thompson died in 1838, 
without making a settlement with the next of kin of his intestate, 
the plaintiff being one of them. The bill then charges that there 
was $500 residue of the estate of Elizabeth Ward im the hands 
of Thompson at his death; that the defendant as administrator 
of Thompson has obtained judgment on the said note of $100 
and has issued execution on it. The plaintiff alleges in his bill 
that he as one of the next of kin of Elizabeth Ward is entitled 
to at least $100 out of the said assets which are now in the 
hands of the defendant as the administrator of Thompson, who 
was the administrator of Elizabeth Ward. The bill pravs for 
an injunction and also for an account of the estate of Elizabeth 
Ward. The defendant demurred to the bill, and for cause of 
demurrer says that he as administrator of Thompson is not com- 
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pelled to account to any person but the administrator de bonis 
non of Elizabeth Ward. The judge overruled the demurrer, 
but consented to an appeal on that point to the Supreme Court. 

In Goode v. Goode, 4 N.C., 684, 1t was decided that an account 
of the personal estate would not be decreed in favor of the next 
of kin of an intestate without making the administrator a party 
to the bill. This decision has uniformly been followed in this 
State. The adininistrator de bonis non of Elizabeth Ward is 
not a party to this bill. The judgment overruling the demurrer 
must therefore be reversed, with costs in this Court. Whether 
the Superior Court will continue the cause to enable the plaintiff 
to obtain administration and then amend his bill may be a ques- 
tion for its consideration when the cause shall be there again 
ealled. 

Ordered that this opinion be certified to the court below. 

Per CURIAM. 


(187) 
MARGARET TYSON v. JOSIAH TYSON and ELIZABETH A. 
TYSON. 


1. Where it is necessary to ascertain whether a person is dead and 
at what time he died, and the court on the hearing of the cause 
are not sitisfied with the proofs as to those points, they may 
direct an inquiry to be made by the elerk and master or a ¢om- 
missioner upon further proofs to be laid before him. 

2, Ordinarily courts of equity do not deeree between codefendants, 
but where a case is made out between defendants by evidence 
arising upon the pleadings and proofs between the plaintiff and 
defendants, the defendant chargeable has a right to insist that 
he shall not be liable to be made a defendant in another suit for 
the same matter that may then be decided between him and his 
codetendant. and the codefendant may insist that he shall not be 
obliged to institute another suit for a matter that may then be 
adjusted between the defendants. 


Tus cause was removed by consent from Moore Court of 
Equity, at Fall Term, 1841, to the Supreme Court. 

The object of the bill and the facts disclosed by the pleadings 
and proofs sufficiently appear in the opinion delivered in this 
Court. 


Badger for plaintiff. 
Mendenhall and Iredell for defendant. 
Gaston, J. The bill in this case, which was filed on the last 
Monday of August, 1836, is brought by Margaret Tyson against 
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Josiah Tyson and Elizabeth Ann Tyson. It states, in substance, 
that the plaintiff intermarnied with Josiah Thomas Tyson, the 
son of the defendant Josiah; that the plaintiff’s husband has 
recently died, and that the defendant Elizabeth is his only child 
and heir at law. It charges that in the lifetime of her deceased 

husband one Henry McKenzie conveyed to him a certain 
(138) tract of land in Moore County containing about 124 acres, 

adjoining the lands of Archibald McBryde, Lauchlin Cam- 
eron and Swegn McDonald, and of which the plaintiff j is unable 
to give a more particular description, in which tract the plaintiff 
is entitled to have her dower, and that her said husband died 
seized of no other land whereof she could be endowed. The bill 
further charges that the plaintiff has not been able to obtain the 
dower whereunto she is so entitled, by reason of the fraud and 
Injustice of the defendant Josiah, for that the said Josiah, in 
the hfetime of her husband and when he was absent from home, 
obtained from the plaintiff, who had possession of her husband’s 
papers, the deed of McKenzie for the land so conveyed, under 
the pretense that there was some defect therein and upon the 
pronuse that he (the said Josiah) would procure from McKenzie 
another deed for the said laid in order to make the title of the 
plaintuf’s husband effectual; that having thus obtained the pos- 
session of said deed (which had not been registered), the defend- 
ant Josiah, instead of fulfilling the promise so made, obtained 
from McKenzie a conveyance to himself in fee simple of the said 
tract, and either suppressed or destroved the former deed, and 
thereupon claimed to be the absolute owner of the said land. 
The prayer of the bill is that the defendant Josiah inav be com- 
pelled to surrender to the other defendant, the infanr heir at law 
of her deceased husband, or to her guardian, the deed so fraud- 
wlently suppressed in or der that the same inay be registered, or, 
if the deed aforesaid be destroyed, may be compelled to make 
unto the said infant a proper convevance of his legal title in the 
land conveved thereby, and that the plaintiff may have her 
dower allotted therein, and for such other relief as the plaintiff’s 
case requires. The answer of the infant defendant is m the 
accustomed form, submitting her rights to the protectyon of the 
court.. The defendant Tea Tyson in his answer does not ad- 
mit the death of the plainti#’s husband, his son, but states that 
his said son was married to the plaintiff in 1831 or 1852, had by 

her one child, the defendant Elizabeth, then left the State 
(139) and enlisted in the army of the United States, and in Au- 

gust, 1834 or 1835, wrote a letter to the plaintiff, his wite, 
and that since “there has been no positive and eertain account 
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of his death”; whereupon he prays that the plaintiff “may be 
held to the proof thereof.” The answer further states that in 
1831, before the marriage of the defendant’s son, the defendant 
purchased two tracts of land in Moore County from Henry Me- 
Kenzie adjoining each other, one containing 875 acres and the 
other one hundred and twenty-four or one hundred and twenty- 
five acres, and paid the entire purchase money for both, having 
bought them for his own use and benefit; that intending at some 
suitable time thereafter, should his son behave himself so as to 
deserve the defendant’s aid, to secure to him a portion of these 
lands, the defendant took two sevéral deeds from Melenzie for 
these tracts and caused the one for the smaller tract to be made 
in the name of his son; that both the said deeds were delivered 
to the defendant, and all this was done without his son’s knowl- 
edge and without any intent of vesting any title in his said son 
in the smaller tract; that after his said son was married the 
defendant built a good house on the said tract and settled his 
son thereon, who resided there about twelve months; that in the 
winter of 1832, the defendant being absent from home, and a 
man of the name of Smith being desirous of purchasing both 
tracts, the defendant's son, 1n order to be enabled to give Smith 
information respecting the location and boundaries thereof, went 
to this defendant’s house to procure the deed of conveyance 
therefor (he being then ignorant of the existence of two deeds), 
procured both the said deeds and carried them home, where they 
remained until he afterwards went off and enlisted; that Smith 
did not make the contemplated purchase, and defendant was 
unapprised of the possession of the deeds having been changed 
until after his son had gone off. The defendant further states 
that the sale of the two tracts by McKenzie had been made in 
pursuance of a power given to him as an executor by the will of 
his father, Murdock McKenzie: that in the said deeds the sale 
was represented as made by MeKenzie in his individual capac- 
ity; that the defendant, being informed by Archibald McBryde 
that the deeds were on that account invalid, and being 

informed that they had been so removed to his son’s (140) 
house, applied to the plaintiff for them and obtained them 

from her; that it is probable he did on that occasion mention 
the circumstance of the defects in them, but declares that this 
was not done by way of inducement to get the possession thereof, 
for he believed himself clearly entitled to that possession; that 
McKenzie being then about to remove to Alabama, defendant 
handed said decds to Tames MeBrvde, the son of Archibald Me- 
Bryde, who prepared one deed for both tracts and had the saine 
executed, and thereupon, as defendant supposes, the two former 
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deeds, which had never been registered, were surrendered, for 
that defendant has never seen them since, and that in 1834 or 
1835 he sold and conveyed both the said tracts to Elias Har- 
rington. 

To these answers there was a general replication; and the 
parties proceeded to take their proofs. Upon these proofs the 
cause was heard at the last term, and in regard to the principal 
matters therein controverted between the parties we had no dif- 
ficulty in forming a decided opinion. It then appeared to us, 
as it yet appears, that the defendant Josiah, being about to 
settle his son upon his marriabe, purchased the tract in question 
for him, had the deed in question made to him, received in his 
behalf the delivery of said deed, and kept the same for him in 
the said defendant’s possession until January, 1832. It may 
have been that the son was not previously apprised of the deed 
having been so executed nor even informed that the purchase 
was made in his behalf, but there is not the slightest evidence 
that the deed was delivered to the defendant as an escrow, or 
taken by him under any declared intent that it should not oper- 
ate to convey the title according to its import. Two witnesses 
present at the execution of the deed have been examined, Neil 
Cameron and Henry McKenzie, of whom the former proves that 
the deed was prepared by him, that it purported to convey the 
land to the defendant’s son, was delivered in the witness’ pres- 
ence and by him attested, and the other testifies that although 
he does not remember to whom the deed was made, he does know 
that the defendant stated at the time that his son was about 

to be married and that he bought the land for his son. 
(141) No defect is alleged to have existed in this deed except 

that it did not purport to have been made by McKenzie 
in his capacity of executor and by virtue of the power given to 
him as such in the will of his testator. This was at most but 
an informality and would not render the deed inoperative, so 
that there is no hesitation in declaring that under the said pur- 
chase and deed the plaintiff’s husband acquired the equitable 
title in the tract of land referred to in the pleadings, which, 
under our act of 1828, ch. 14, entitles his widow to be endowed 
thereof, and would also have acquired the legal title, save only 
that the ceremony of registration was necessary to its comple- 
tion. It 1s also equally clear that this deed has been suppressed 
and destroyed by reason of the defendant’s unfair conduct in 
relation thereto. His answer almost admits it, for it states that 
he might, when applying for McKenzie’s deeds, have repre- 
sented to the plaintiff that he wished to have certain defects 
therein corrected, but denies that he made this allegation by way 
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of inducement for the surrender of them, and he believed himself 
entitled to the possession thereof; but it does not state that he 
claimed the surrender of his son’s deed as a matter of right, nor 
that he made any other representation to induce the surrender 
of it. Butif his answer had been an explicit denial of the plain- 
tiff’s allegation in this respect, it would have been contradicted 
by the testimony of two witnesses, Neil Cameron and Naney 
Cameron, who swear that he applied to Mrs. Tyson for this deed 
because of the alleged defect in it, professing to act as her friend 
and to have the matter rectified for-her benefit. The destruction 
of the instrument when the new deed was obtained from MeKen- 
‘zie is proved by James McBryde. There is no evidence of the 
conveyance alleged in the defendant’s answer to have been made 
by him to Harrington before the filing of this bill. 

It may not be amiss to remark that we do not think the view 
taken of the main controversy in this case at all affected. by the 
testimony of the several witnesses who have been examined touch- 
ing the negotiation of the plaintiff’s husband with the Smiths 
for the sale of both these tracts of land and his obtaining 
the deeds for the purpose of ascertaining the location (142) 
and boundaries thereof. For if we give to this testimony 
the strongest effect which can be claimed for it by the defendant, 
it establishes no more than that the plaintiff’s husband was then 
unapprised of his title by the deed in his father’s hands, and this 
ignorance cannot divest or impair it. 

In the defendant’s answer the plaintiff is called upon for proof 
of her husband’s death. The answer ought to have been ex- 
cepted to as evasive and insufficient on that point, and the de- 
fendant. should have been made to answer as to his information 
and belief; but as this was not done and the fact of her hus- 
band’s death not admitted, it was necessary for the plaintiff to 
offer proof of the fact. For that. purpose the depositions of 
Malcolm Buie and Angus McCaskill were read at the hearing. 
The first of these deposes that the supposed deceased left his 
family, as deponent believes, in the spring of 1831 and has 
never since returned; that 1f is understood and believed in the 
neighborhood that he is dead; that after he went away it was 
reported that the body of a drowned man was found at New 
York, and it was supposed to be Tyson’s, but that it was after- 
wards reported (and that report obtained the more general cre- 
denee) that he enlisted in the army and died after getting his 
discharge. The other deponent states that it was reported in 
the neighborhood that the deceased enlisted in the army under 
the name of Thomas A. Alexander, and that the deponent has 
seen a letter since he was enlisted, part of which was written by 
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him. This testimony not being entirely satisfactory as to the 
fact of the death or as to the time of it, we deemed ourselves 
justified in directing a special i inquiry in relation thereto, and it 
is now reported to us by the commissioner as a fact that the said 
Thomas is dead, and that he died before the last Monday of 
August, 1836. 

To this report exceptions have been taken by the defendant 
Josiah Tyson, first, for that the commissioner received in evi- 
dence sundry papers. certified from the auditor’s office of the 
Treasury of the United States as communications to that office 
from its accounting agents, not upon oath and which are not 

evidence of the facts therein set forth, and, second, for 
(143) that these, if evidence, tend to prove the death of one 

Thomas A. Alexander, therein named, and do not estab- 

lish the identity of the person so named with the husband 
of the plaintiff. We do not hesitate to confirm the report, not- 
withstanding the exceptions; for, independently of the matters 
excepted to, ‘there i is satisfactory evidence to support the finding 
of the counnissioner. It is proved by Mx. Deberry, the Repre- 
sentative in Congress from that district, that in 1833 or 1834 he 
received a letter from the defendant Josiah Tyson, requesting 
him to apply to the President of the United States for the dis- 
charge of his son from the army of the United States because 
of lis low state of health, and communicating therewith a letter 
from the said Tyson to the plaintiff, informing her of his having 
enlisted under the feigned name of Thomas .A. Alexander, of the 
place where he was stationed, of his very bad health and of his 
wish to be permitted to return home, and that these letters were 
referred to the War Department, where the deponent has applied 
for them and has received for answer that they cannot be found. 
And Mr. Deberry further testifies that at the close of that session 
or at the commencement of the next session of Congress the War 
Department accounted to him as the attorney of the plaintiff 
for the balance of pay due to her husband at his death and for 
the value of his effects, sold after his death under the orders 
and regulations of that Department. This testimony removes 
all reasonable doubt that could be entertained on the question. 

It is our opinion, therefore, that the plaintiff is entitled to be 
endowed of the land in question. Ordinarily, courts of equity 
do not decree between codefendants; but it seems to us that this 
ease falls within an established exception. Where a case is 
made out between defendants by evidence arising upon the plead- 
ings and proofs between the plaintiff and defendants, it has been 
held that “the defendant chargeable has a right to insist that he 
shall not be Hable to be made a defendant in another suit for 
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the same matter that may be then decided between him and his 
codefendant, and the codefendant may insist that he shall not be 
obliged to institute another suit for a matter that MELy 

then be adjudged between the defendants.” Chamley v. (144) 
Dunsarey, 2 Seh. and Lef., 710, 718. The decision that 

the plaintiff is entitled to her dower necess arily aflirms the 
right of the infant defendant, subject to the plaintitl s dower, 
in the land in question, and, as an infant, we feel it ‘our duty 
to protect her rights while we compel her to perform her duty. 
We think, therefore, that the decree should be that the detend- 
ant Josiah should, by a proper deed, to be approy ed of by the 
clerk of the court, convey the land in fee, with covenants of 
warranty against himself and all claiming under him, to the 
infant defendant as land which in equity belonged to the said 
infant’s father at his death, and thereupon a comnussicn should 
issue to assign the plaintiff her dower. But inasmuch as the 
distinct boundaries of the land do not appear upon the plead- 
ings, there must first be a reference to ascertain the same. The 
cause will be retained for further directions upon the coming in 
of the report. 

Prr Curiam. Reference ordered accordingly. 


Cited: Tyson v. Harrington, 41 N. C., 3381. 


(145) 
OSCAR ann KEMP P. WILLIS v. JOHN KE. BUTLER. 


The bill in this case dismissed for want of proof to support its allega- 
tions. 


Tus cause was transmitted by consent to the Supreme Court 
from the Court of Equity of Berke, at Spring Term, 1842. 

The facts of the case are sufficiently set forth in the opinion 
delivered in this Court. 


W. A. Haywood, Jr., for plaintiff: 
D. EF. Caldwell for defendant. 


DanreL, J. The plaintiffs were two of a firm of nine part- 
ners associated to work the Brindletown Gold Mine, in the 
county of Burke. By the articles of copartnership, the plain- 
tiffs were to have one- -fourth of the profits of the. said mining 
operation. The company, in the vears 1829 and 1830, employed 
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Butler to superintend and oversee the business and to receive all 
the gold made at the mine. He was to keep books and make 
entries in the same daily of the quantities of gold that was ob- 
tained each day from the mine, and he was at the end of each 
week to declare a dividend and pay the same respectively to 
each of the partners according to their shares. The bill charges 
that Butler during his agency kept fraudulent accounts, and that 
he has failed to account and pay to them (two. of the partners) 
the just sum received by him for their use; that he is in arrears 
to them $20,000, or more. In support of the above main charge, 
the bill proceeds to state, first, that the mine was one called a 
surface mine; that Butler had under him a prime set of hands; 
that he worked them har d, on laud unoperated on before, 
(146) and he rendered an average account of but two penny- 
weights of gold to the hand per day; that his successor 
in the agency the next year, with an inferior set of hands, work- 
ing over the same land and having but little fresh mining land, 
made from four to five pennyweights to the hand per day. 
Second, that the defendant was possessed of but httle property 
in 1829, when he came into their employment; that his wages 
from the company and others up to the fall of 1835 was but 
$3,350. He then left the State for Red River, where, in 1836, 
he was possessed of property to the amount of forty or fifty 
thousand dollars. Butler in his answer says that his books and 
accounts of the affairs of the company were kept honestly and 
correctly; that all the gold made at the mine during his agency 
has been fairly accounted for and paid over to the company 
agreeably to his undertaking. He denies all fraud. He denies, 
fir st, that the mining land on which he operated was in its prim- 
itive state when he took possession of it, but he says it had been 
operated on, as he believes, in the spring and summer before he 
took possession by one hundred and fifty or two hundred hands. 
He states that the profits of the mine the two years he had it in 
possession were equal or nearly equal to that of his successor; 
that the method of saving labor and improving machinery had 
become much better Known in the time of lus successor than it 
was in his time, and that circumstance gave his successor the 
advantage. Second, he states that whilst he was a manager of 
gold mines in North Carolina, he had six slaves and three thous- 
and acres of land; that he worked mines of his own in conjunc- 
tion with others; that the profits of his slaves, mines and his 
‘own wages amounted to between five and six thousand dollars 
up to 1835; that he is now indebted $16,000, money loaned. him 
by persons in Burke County, which money he has laid out in 
slaves and other property. He denies that he has in his pos- 
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session property to the value stated in the bill. THe says that he 
has 1ineteen slaves of his own and twenty-three slaves in common 
with one Hall. 

The plaintiffs put in a replication to the answer. (147) 

The testimony taken in the cause is very voluminous. 
We have read it through and given it our attentive considera- 
tion. It proves that persons were appointed by the company 
and Butler to examine his books and accounts as agent and 
receiver; that all his accounts appeared to be correct; that-the 
plaintiffs were there present, and appeared to be satisfied: The 
plaintiffs have received their shares of the gold aceording to 
said statements in the books. The charge in ‘the bill that But- 
ler had fraudulently withheld gold made at the mine which 
he ought to have brought into account is not supported by any 
evidence which has been taken in the cause, and each and every 
circumstance set forth in the bill to raise a presumption against | 
the fair dealing of Butler (and. which he had explained in his 
answer) is by the testimony also satisfactorily explained, and 
the statements in the answer are completely supported by the 
proofs in the cause. The bill must be dismissed with costs. 

Per CURIAM. Bill dismissed with costs. 


(148) 
JOHN CITAMNESS vo ANDERSON CRUTCHFIELD et at. 


1. If a conveyance or other deed is by accident or mistake framed 
contrary to the intention of the parties in their contract on the 
subject. a court of equity will interfere to prevent one of the 
parties from taking an unfair advantage thereof. 


But if such mistake or accident be not shown, the court will not 
grant relief upon a mere parol declaration at the time of exe- 
cuting the conveyance tending to modify or alter the terms of 
such conveyance. 


le 
- 


THis cause was removed by consent from the Court of Equity 
of Cratuam, at Spring Term, 1842, to the Supreme Court. 

The substance of the pleadings and the facts offered in proof 
sufficiently appear in the opinion delivered in this Court. 


W. H. Haywood for plaintiff. 
Waddell and /Jredell for defendants. 


Gaston, J. Jn the year 1797, the late General Davie pur- 
chased frou the trustees of the University a body of lands sit- 
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uate on Varnal’s Creek, Chatham County, of which one William 
Hendricks had died seized and which had escheated to the Uni- 
versity for defect of heirs. Some short time previous to 6 Jan- 
uary, 1810, having contracted or being in treaty with Anderson 
Crutchfield for the sale of these lands, he caused a survey to be 
made of them for the purpose of ascertaining their extent and 
boundaries with precision, and on that day, by his attorney duly 
authorized, he conveyed the same by definite boundaries, as ascer- 
tained by that survey, but subjoined to this specific description 
the following general words: “Including all the land owned by 
the said Davie on Varnal’s Creek and waters,” and de- 
(149) seribing it also as containing by estimation 2,200 acres. 
In the deed the bargainor, for himself and his heirs, cov- 
enanted with the bargainee and his assigns to warrant and de- 
fend the bargained premises against all lawful claims under the 
following provisos, viz.: “Provided, nevertheless, that if the 
above courses and distances should take in any lands held by any 
title prior to that from which the said Davie derived his title, 
then the said Davie is not to be accountable for it; provided. 
also, that if the said courses and distances should not take in all 
the lands held or owned by the said Davie on the said Varnal’s 
Creek and its waters, then the said Davie is to convey the same 
to the said Crutchfield, his heirs and assigns forever.” On 6 
February, 1810, Anderson Crutchfield, by deed of bargain and 
sale, in consideration of the sum of $130, conveyed unto Stephen 
Chamness a certain tract of land on Varnal’s Creek containing 
by estimation 150 acres, with special and defined boundaries 
“ineluding all this tract owned by the said Crutchfield,” and 
thereupon Chamness entered into the possession thereof. Eight- 
een years afterwards, in making certain surveys for laying en- 
tries on alleged or supposed vacant land, it was discovered that 
in the survey made for General Davie the surveyor had by mis- 
take left out a part of a small tract of which Hendricks had died 
seized and which belonged to General Davie under the convey- 
ance from the trustees. Hendricks, it seems, had, on 17 June, 
1778, obtained a grant from the State for a tract estimated to 
contain 213 acres, of an oblong shape, extending about 320 poles 
from east to west and about 190 from north to south. It was 
known that the lines of this tract comprehended within them 
an older grant to one Whitehead, and that as to the part so 
covered it conveyed no title to Hendricks. In surveying this 
tract as part of the body of lands belonging to General Davie, 
the surveyor ran from the southeast corner of the Hendricks 
patent north 84 poles, instead of 190, and stopped at the south- 
eastern corner of the Whitehead patent: thence ran west 320 
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poles along Whitehead’s line to the back line of the Hendricks 
patent; thence south and east to the beginning. White- 
head’s north line extended but 160, instead of 320 poles, (150) 
so that in fact Whitehead’s grant left for Hendricks’ 
patent a piece of about 100 aeres, of an oblong form, lyimg be- 
tween the back line of W hitehead’ Ss patent aa the back line of 
Hendricks’ patent, which piece was overlooked by the surveyor 
and excluded from this survey. The conveyance from Crutch- 
field to Chamness comprehended all that part of the Hendricks 
patent then ascertained by the survey to be without the Whlute- 
head patent, but did not cover the piece since ascertained to be 
without 1t nor make any reference thereto nor give any descrip- 
tion of the land conveyed other than was to be tound in its 
courses and fermznz, unless it be in the words hereinbefore inen- 
tioned, “including all this piece owned by the said Crutchfield.” 
Within the courses and termint of the deed to Chaminess there 
are upwards of 160 acres. 

In 1830, John Chamness filed this bill against Crutchfield and 
the heirs of General Dayi ie, and in it he alleges that in 1810, Ins 
father, Stephen Chamuess, purchased from Crutehfield the Hen- 
dricks tract of land for $130 and took from him a conveyance 
therefor, pursuing the courses and distances which, aceording 
to the survey recently made, were supposed to embraceeit; that 
at the time of making said conveyance the parties were uncer- 
tain where the lines of the Hendricks tract were; that 1t was 
known that the grant to Hendricks covered a part ot White- 
head’s land, and Crutchfield was not willing to pursue the courses 
of the grant for fear of selling more iad than he owned, and 
thereupon it was expressly agreed between the Pees that the 

said Crutchfield would make to the said Stepucl a title tor all 
the land within the Hendricks grant owned by hin if the courses 
ealled for in the deed did not convey it. He also alleges that 
his father has since conveyed to him all the land comprehended 
within the Hendricks grant by its proper courses. The prayer 
of the bill is that the defendants may be decreed to convey to the 
plaintiff the part of the Hendr icks grant which is not compre- 
hended within the conveyance to plaintiff's s father. The heirs 
of General Davie, who are nonresidents, have put in no answer 
to the bill, and publication is stated to have been made, 

and the bill is set down to-be heard against them ea purte. (151) 
Crutchfield has answered, and in his answer does posi- 

tively deny the agreement stated by the plaintiff; denies that he 
ever sold or intended to sell to the plaintiff’s father any other 
land than that described and conveved in his (the defendant’s) 
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deed, and denies explicitly that he ever promised at any time to 
convey any other or more land than the land therein conveyed. 
To this answer there is a general replication. 

To entitle the plaintiff to a decree it is necessary that he 
should clearly establish that his father actually contracted for 
aud purchased from the defendant Crutchfield the whole of the 
land covered by the Hendricks patent except what might be 
taken away by Whitehead’s older grant, and that by mistake 
the conveyance made in execution of that well-understood agree- 
ment failed to conform thereto. If a conveyance or other deed 
is by accident or mistake framed contrary to the intention of 
the parties in their contract on the subject a court of equity, 
upon the mistake or accident being established, will interfere to 
prevent one of the parties from taking an unfair advantage 
thereof. The allegations in the bill very indistinctly charge 
such a mistake, but rather seem to place the plaintiffs claim to 
rehef upon the ground of a parol promise of the defendant at 
the time of executing the conveyance. It is clear, we think, that 
upon that ground the bill cannot be supported. The written 
executed contract must be regarded as declaring the whole con- 
tract then made, and such promises, if receivable at all, are 
admitted merely as evidence tending to show the equity, dehors 
the conveyance, arising from the misapprehension of the parties. 
Tt is exceedingly clear that such evidence is to be regarded with 
extreme caution, for otherwise the courts would violate in effect 
the rule, which they profess to hold sacred, that the operation 
of a deed or other written instrument shall not be abridged, 
enlarged or altered by parol testimony. 

The witnesses mainly relied upon to make out the plaintiff’s 
case are Stephen Chamness and John Teague. The deposi- 

tions of the former- have been taken twice, and of the 
(152) latter three times by the plaintiffs, and the representa- 

tions of each witness given on these different examina- 
tions are not the same. In the first deposition of Chamness 
(that of 1 October, 1832) he states that Crutchfield came to his 
house and asked witness if he did not wish to purchase a piece 
of land which he (Crutchfield) had bought from General Davie; 
that witness replied that he did, and thereupon Crutchfield re- 
quested witness to go and show him the land; that witness said 
that he did not know exactly where the right lines were, but 
thought he knew them pretty near, and went with Crutchfield 
on the land, but showed no lines or corners. The witness in this 
deposition proceeds to state that in a few days afterwards Crutch- 
field came again to his house to give him a bond to make a right 
to said land, and sat down and drew a bond to make him a right 
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to all the lands of Davie which lay between four lines, viz., 
Whitehead’s line, Chanmess’ line and Stewart’s two lines: that 
shortly after this Crutchfield came again to the witness’ house 
to make him a deed, when witness observed that he understood 
that he (Crutehfield) had sold the land to Johnson, but Cruteh- 
field replied that he had not, that he had then got his deed and 
found out all the lines, and there was more land and better laud 
than Johnson had showed him: ; that while Crutchfield was writ- 
ing the deed he said how he would begin and deseribe the land, 
and if the deed did not cover the land “deseribed,” he would 
make the witness a deed which would cover it, if there was 500 
acres; that witness told him he (the witness) thought there were 
some older claims within those boundaries, and Crutchfield re- 
plied, if there were any of a younger date than Davie’s, he sold 
them all, and that about the year 1818 or 1819, after a suit was 
determined with Johnson, Crutchfield and the witness did run 
round the boundaries of Crutehfield’s deed and found some land 
included therein covered by older ‘titles, which he agreed to 
throw away, and the balance was to belong to the witness. To- 
wards the close of the deposition, it is added that the agent for 
the plaintiff insisting that the witness should give the distance 
of the four lines above referred to, they are accordingly set 
forth, and as they are set forth, comprehend the whole 

of the land which is described in the Hendricks patent. (153) 
In the subsequent deposition of the same witness (that of 
Mareh, 1835) he begins with stating that in 1810 Crutehfield 
came to his house and sold him a tract of land, and thereupon 
he adds that they went over to John Teague’s, and there Crutch- 
field drew a bond to make him a title for a tract which he had 
bought of General Davie, beginning at a black oak at White- 
head’s and Hornedavw’s corner, thence, ete., ete., following the de- 
scription of the land in Hendricks patent; that he afterwards 
eame to the witness and took up the bond and executed a deed, 
saying if it did not cover the land “above described” that le 
would make another, and that afterwards (but he does not state 
when) he came again, and did not deny he had sold witness the 
land, but stated that the deed did not cover the land, and that 
he meant to keep it. There is less variance between John 
Teague’s depositions. In them he states that Crutchfield and 
Chamness came to his house, as he understood, to draw a bond 
for title to a piece of land which the former sold to the latter. 
Witness does not pretend to state what were the contents of the 
bond, but while Crutchfield was writing heard Chamness say, 
ad! buy : all that tract of land lying between Stewart’s line, W hite- 
head’s line and John Chammess’ linc, be it more or less,” when 
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Crutchfield said, “TY sell you all the land lying between those 
lines, but I will not warrant against any prior titles.” In one 
of his depositions he adds that Chamness said the deed must 
begin at the black oak, Horneday’s and Whitehead’s corner, and > 
Crutchfield replied, “At any corner where it 1s right,” and in 
another he states also that at the time Crutchfield remarked that 
he knew nothing of the quantity, qnality or lines of the land. 
He states that afterwards he witnessed the deed; that he did this 
at Chamness’ request; and we should certainly infer from the 
connection in which he speaks, with respect to the execution of 
the deed and the promise of Crutchfield, that the latter at the 
time of the execution promised that if the boundaries of the deed 
did not cover the land he had sold, he would make another; but 
in the deposition of 30 July, 1831, in answer to an express inter- 
rogatory from the defendant “When did I promise to 
(154) make another deed?” his answer is, “Several vears after- 
wards.” 

One other witness, Jesse Rosser, has been examined for the 
plaintiff, of whose testimony all we can make out as at all rele- 
vant to the case is that when a survey was had because of the 
dispute between Johnson and Stephen Chamness in relation to 
their interfering lines, which must have been about the year 
1818, he heard the defendant Crutchfield say that he had sold 
to Chamness all the lands that belonged to General Davie which 
were not covered by older titles, at which time the witness says 
he was between fifteen and twenty-five vears of age, and that in 
February, 1831 (since this bill was filed), he heard defendant 
Crutchfield tell Stephen Chamness that he had sold to said Cham- 
ness all the land described in his deposition, the boundaries 
whereof he sets forth, and these are the boundaries of the patent 
to Tfendricks. 

With respect to the last witness, it is testified by A. Fleming 
that he is a man of bad character and not entitled to credit. 
With respect to Stephen Chamness, it is testified by Daniel 
Smith that his veracity on oath is not entirely to be relied on. 
The last witness also testifies that he heard Stephen Chamness 
say, in August, 1830 or 1831, upon occasion of said Chamness’ 
inquiring of the witness whether he had ever heard Crutchfield 
acknowledge that he had sold all between Whitehead’s and John- 
son’s lines, that neither he nor Crutchfield knew anything of 
this piece of land until within a year or two before that time, 
and Mr. Snipes, who was the agent of Gencral Davie in selling 
the land to Crutchfield. who caused it to be previously surveyed, 
who had surveyed the land conveyed by Crutchfield to Stephen 
Chamness at the time of the dispute of the latter with Johnson 
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and who had also surveyed an entry of said Chamness covering 
part of the piece in dispute, deposes that he never knew or heard 
of General Davie’s title being supposed to cover it, or of any 
claim being set up by Stephen Chanimess and his son thereto 
under the purchase from Crutchfield until about the time of the 
institution of this suit. Willis Teague, who is the first subscrib- 
ing witness to the deed, has been aannined for the defendaiit, 

and he declates that he saw the deed executed and attested 

it as a subscribing witness, and that he then heard noth- (155) 
ing said about any promise or agreement to make any other 

deed, though he also says, at a former occasion, if we understand 
him correctly, while the parties were writing he heard Cham- 
ness say, “If I buy the land, I want it all,” and Crute hfield said, 
“Yes, I sell vou all that belonged to General Davie.” We think 
that all the testimony offered to show the execution of a bond 
for title and to prove its contents was in the present fraine of 
the bill inadmissible. There is no allegation in the bill that any 
bond or other writing in the nature of articles had been executed 
between the parties, and the bill, had sueh been the facet. ought 
distinctly to have averred that matter in order that the defend- 
ant might answer thereto; and if he denied the allegation, or 
confessed or avoided Tha distinct issue might have been made 
up, to which the proofs should be taken. But no objection has 
been made to this evidence, and we have accordingly considered 
it. Our impression upon it is that there was a bond, but we 
have no reason to believe that it stipulated to convey any other 
land than was conyeved by the subsequent decd. We can place 

0 aes. on. the dey position a ae _Independ- 


first conveying ie aad to ee son and ae he the witness 
to establish his title—of his acting in the taking of the proofs 
in the character of his son’s : agent, and of the doubts expressed 
in regard to his veracity—his two depositions are directly at 
variance upon one circumstance in which his memory could 
scarcely fail him, or which, 1f his memory did fail him therein, 
shows that it is unsafe to trust to his recollection. Jn the first 
of them he distinctly declares that Crutehfield came to fix house 
to give a bond for title and then sat down and wrote it: in the 
other, that the partics went to John Teague’s to write the bond, 
and that the bond was there written. But besides this, it is 
morally impossible that his statement in regard to the contents 
of the bond can be correct. In both the depositions he under- 
takes to set forth the boundaries of the tract as described in the 
bond, and represents Crutchfield as binding himself to 

convey ace es to the boundaries of the original patent, (156) 
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which patent, it is admitted, was known to comprehend land to 
which there was an outstanding superior title. 

Put his deposition out of the way and there is no proof which 
can plausibly justify a court in ordering the conveyance to be 
corrected. John Teague does not-pretend to know the contents 
of the bond, and if the conveyance which was executed and 
accepted as conforming to the requirements of the bond did in 
truth conform thereto (and so we are bound to presume, until 
the contrary is shown), there would be no security for men’s 
rights if the solenm and authentic memorials of their final agree- 
ment were to be shaken by the tnperfect recollection of wit- 
nesses as to what passed in the course of the negotiation. There 
is a vague phrase, however, in the deed, which has been seized 
on by the plaintiff as a circumstance tending to support his rep- 
resentation of the contract. After the speeifie description of the 
land conveyed follow the words, “including all this tract owned 
by the said Crutchfield.” But the phrase 1s too equivocal to 
furnish a satisfactory foundation whereon to build an argument 
either for or against the plaintiff’s construction. There is noth- 
ing in the deed to show that by the words “this tract” 1s intended 
the tract granted to Hendricks. No tract is before mentioned, 
and there is no designation of the subject-matter of the convey- 
ance other than by its estimated quantity and ifs metes and 
bounds. “This tract,” therefore, can only refer to the piece of 
land so described, and the phrase cannot import that more than 
the land so described is conveyed or intended to be conveyed. It 
would seem rather (theugh this interpretation is little better 
than conjectural) to imply that even of the land comprehended 
within the metes and bounds described, the convevance is to in- 
clude only so much as is owned by Crutchfield. The truth prob- 
ably is that until the conveyance was made from Davie’s attorney 
to Crutchfield, he knew little of the extent or boundaries of the 
land in respect to which he and Chamness were treating. It 
appears that he applied to Chamness for information in regard 
thereto, and the latter gave it, but showed no lines nor corners. 

He does not pretend. to say that he pointed ont this prece 
(157) as constituting a part thereof. Upon the whole evidence 

it is manifest that when the parties contracted and when 
the deed was executed this piece was not considered as forming 
a part of the thing bought and sold. It was not reg garded in the 
estimate of value. Nothing was paid or received therefor, and 
the attempt now sect up to obtain a conveyance of it has no 
equitable foundation on which to rest. We think the bill ought 
to be dismissed with costs. 

Per Crriam. Bill dismissed with costs. 
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ROBERT ABERNATHY vy. JOUN HOKE. 


1. On a bill alleging that the plaintiff's negroes had been formerly 
sold at public auction and purchased by the defendant under an 
agreement that the plaintiff might redeem them by repaying the 
purchase monev and interest, and that in consequence of such 
agreement being known the defendant was enabled to purchase 
at very inadequate prices. and praying that the plaintiff be per- 
mitted to redeem. the court cannot decree for the plaintiff unless 
upon proof of a distinct agreement to redeem or upon plain evi- 
dence of undue advantage taken of the plaintiff or imposition on 
him. 


2. Mere proof of a friendly intention on the part of the defendant to 
favor the plaintiff by letting him have the use, upon advantageous 
ternis. of such negroes as he might buy, or even of a purpose to 
let him have the negroes back if he should be able in a reasonable 
tine to repay the price given and the interest. will not entitle the 
plaintiff to a decree. 

3. A fair and full price given for property and no security taken for 
the sum thus advanced strongly implies an absolute and not a 
redeemable purchase, 


Tuts cause, at Spring Term, 1842, of Lincoix Court of 
Equity, was ordered, on the affidavit of the defendant, to 
be transmitted to the Supreme Court for hearing. (108) 
The facets of the case are set forth in the opinion deliy- 
ered in this Court. 


D.F, Caldwell for plaintiff. 
cLlexander for defendant. 


Rervin, C. J. This suit is brought for the redemption of 
thirteen slaves which the plaintiff alleges the defendant holds as 
a security only for the sum of $954 aba the interest thereon. 

The bill was filed in November, 1837, and states that, being 
indebted to certain persons, the plaintiff, by way of security, 
conveyed to Robert H. Burton several tracts of land and also 
ten slaves, upon trust, to sell and out of the proceeds of sale to 
satisfv the debts; that on 8 April, 1827, the trustee offered the 
negroes for sale and sold them all for cash, and that at that sale 
the defendant purchased a female slave, named Sne, and her four 
children, Jane, Anthony, Rachel and Jefferson (who are men- 
tioned by name in the deed), and also two others, Isaac and 
Mary, who were the issue of said Sue, born after the execution 
of the deed of trust, and that he gave for them the sum of $954. 
The bill charges that the plaintiff, finding that he would be 
unable to prevent a sale of the negroes, apphed to the defendant 
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to attend the sale and purchase the negroes, and that the de- 
fendant, who had long professed particular friendship for the 
plaintiff, agreed that he would examime the property conveyed, 
and, if he thought it equal in value to the debts, that he would 
advance money to discharge the debts and take a conveyance of 
the property as a security; that accordingly the defendant, upon 
examination, was satiahed that the property was good for the 
debt, and declared that it should not be sacrificed, but engaged 
that he would attend the sale, pay the debts by buying the prop- 
erty, and leave rt in the plaintift’s possession until he should be 
able to redeem it, which Hoke declared he would not speedily 
press him to do. The bill further charges that before the sale 
several letters passed between the parties on the subject, and 
particularly that Hoke wrote a letter to the plaintiff which con- 
tained a distinct agreement on his part to buy in the 
(159) property on the terms set forth; that Hoke did attend 
the sale, and proposed, as had been agreed, that the whole 
property mentioned in the deed of trust should be offered in a 
lump and that he would bid the amount of the debt, but that the 
trustee declined to sell in that way, and that thereupon the de- 
fendant applied to the plaintiff for his letter, before mentioned, 
and tore it up, saving to the plaintiff that he would only be 
bound for such of the negroes as he might buy; that the trustee 
then proceeded to sell the twelve negroes, of which five were pur- 
chased by other persons, and the seven before mentioned were 
purchased by the defendant as aforesaid. The bill then charges 
that those seven negroes were worth at least $1,500, and from 
that sum to $2 000, and that several other persons who were 
present would have given much more for them if they had not 
understood that the defendant was bidding for the plaintiff’s 
benefit and with a view to allow him time for redemption. The 
bill further charges that in pursuance of the agreement the plain- 
tiff retained the possession of the negroes from the sale to No- 
vember, 1831, at which time the defendant took into his posses- 
sion those he had originally purchased and two or three others 
who had been born in the interval, and that he has kept them 
ever since, until they have increased to the number first men- 
tioned and yielded large profits. The bill states that although 
the negroes sold for moré than enough to satisfy the debts 
seoured. by the deed of trust, yet the plaintiff was shortly after- 
wards obliged to sell his lands and all his other property to pay 
other debts, and that he was prevented from applying for re- 
demption sooner by his poverty. 
The answer states that the plaintiff was largely indebted to 
many persons besides those secured by the deed of trust; that 
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among others he owed the defendant two debts, one for $91.52 
and the other for $52.60, and another debt to the defendant and 
his partners of $378.87; that the plaintiff mentioned that it was 
the interest of all his creditors to attend the sale and imake luis 
property bring its value, otherwise they might not be paid, and 
he urged the defeudant in particular to do so. The defendant 
admits that he attended the sale in the hope of securing 

himself in some way, and, with that view, that le pro- (160) 
posed to pay the debts mentioned in the deed of trust and 

take a conveyance of all the property to secure the pavinent of 
the sum so ady vanced, and of the debts aforesaid, to himself and 
to lus partners, and that the same was refused; and he states 
that thereupon the negroes were set up for sale, the woman Sue 
and her four youngest children being put up mm one lot and the 
others singly; that he (the defendant) bid for each lot, and pur- 
ehased seven, at prices which together amounted to $954, and 
that he did not buy the others because other persons bid more 
than he thought the slaves were worth. He also admits that 
the plaintiff was very desirous of having the use of the woman 
Sue as a servant in his family, and requested the defendant, if 
he purchased her and her younger children, to leave them with 
him until the defendant should want them, which the defendant 
says he agreed to do, in case he should purchase them, inasmuch 
as he had no immediate use for them, and their services were 
about equal to their tax, victuals and clothing. The defendant 
further admits it to be probable that some correspondence by 
letter took place between the parties before the sale; but he 
says he cannot remember that there was any such correspond- 
ence, much less the cowtents of the letter from him to the plain- 
tiff, or that he got the same back and destroyed it, as stated in 
the bill, and he denies that any such thing took place, according 
to his recollection or behef. And the answer denies positively 
that if such letter did exist that if contained any promise or 
agreement that the defendant would purchase the plaintiff’s 
property, or any part of it, for his benefit and give him time to 
repay the purchase money and redeem it, or that such agree- 
ment existed by parol, or that there was any conversation or 
understanding between the parties to that effect before or at the 
sale or at anv other time; and the defendant avers that all the 
allegations of the bill touching such right of redemption or any 
agreement therefor are 1 unqualifiedly ‘alse, and th a the defend- 
ant purchased for his own use exclusively. Ile denies 

that he consented the negroes might remain with the plain- (161) 
tiff with the view of preventing competition in bidding 

and his belief that it had such effect; but if it did, it must 
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have been owing to the conduct of the plaintiff himself, for the 
defendant said nothing of that intention to anv person. He 
also denies that the negroes brought less from the manner in 
which they were sold; for all the cohildren of the woman were ° 
sold separately except the four youngest, and they were too small 
to separate from the mother. The answer further states that in 
July, 1827, the defendant purchased at sheriff’s sale a tract of 
land containing 100 acres, being one of the tracts conveyed in 
the deed of trust to Mr. Burton and that whereon the plaintiff 
resided, and that he afterwards (in July, 1828) purchased at 
sheriff’s sale a tract of land adjoining the above, which was sold 
as the property of James Nixon, and that so far from any of 
the said purchases being made in trust for the plaintiff, or from 
his claiming any interest in the slaves or land, he (the plain- 
tiff), in January, 1829, wrote and entered into an agreement 
with the defendant for the occupation of those iande by the 
plaintiff for three years upon a rent of $48, and for the use of 
the slaves without charging the defendant anything for keeping 
the negroes or being charged anything therefor by the defend- 
ant, but that the one party might*give up or the other take the 
negroes whenever they might respectively choose. The answer 
further states that the price given by ‘the defendant for the 
negroes was a fair and full price at the time, and that the sale 
was fair and open; that the defendant had no use for the negroes 
until the latter part of 1831, and then sent for them, and the 
plaintiff gave them up promptly and without then setting up 
any title or interest in them, or doing so at any time after the 
sale, until one or two months before the filing of the bill, late in 
1837, when he was induced to apply for redemption by the in- 
crease 11 the family and the very high prices of slaves at that 
period. 

To the answer replication was taken, and the parties pro- 
ceeded to take voluminous proofs. 

As exhibits the plaintiff put in his deed of trust to Burton, 
dated 20 July, 1825, and also a letter from the defendant to the 

plaintiff, bearing date 11 November, 1827, in the follow- 

(162) ing words: 

". “Drar Str:—lI have received yours by your son. | 
am really sorry that after so large a stretch as I have made in 
your property you can get no person that will do anything for 
you in balance. [ have made a purchase in Spartanburg “that 
T must meet when I come home, as Mr. B., from whom | bought, 
Is moving to Georgia. But still, with all these difficulties, if 
vou can get, as vou state, Mr. Robert Burton and two more to 
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join in, I will be one of them to try and save the property, rather 
than it shall fall a sacrifice in the hands of those that would 
In no case favor you.” 

It is not requisite to set out all the numerous depositions taken 
in the cause, but only their material parts. 

Hugh L. Wilson states that he was the crier at-the sale, and 
Just as he was going to sell the negroes, either the plaintiff or 
defendant called him to them, aud Hoke said to Abernathy, 
“Cheer up, and do not be cast down; that he had befriended 
him, and was disposed to do it still. All he wanted was his own; 
to pay him his money and the interest and take his negroes back 
at any time.” He says he does not recollect that Abernathy 
made any reply, and that he never heard any other conversation 
between the parties respecting the negroes; that Hoke bought Sue 
and three of her children—the price he does not recollect, but 
thinks upwards of $900, which he did not consider a fair price. 

W. AM. Black deposes that he was at the sale, but does not 
know the number or description of negroes pur chased by Hoke, 
nor the prices; that in passing about, cither before or after the 
sale, he came near Abernathy and Hoke, and heard the latter 
say to the former that he need not be uneasy about the property 
he had bought or was about to buy; that if it was seven or 
eight or ten years, so that he got his money and interest, it was 
all he wanted, which is all the witness knows. 

S. J. Little states that he was at the sale, and that after the 
negro woman and her children had been cried some time, 

Hoke, Abernathy and Wilson went aside ten or fifteen (163) 
steps and talked together, after which they returned into 

the company, and the negroes were knocked down to Hoke. The 
witness states that the woman and her five children were sold 
in a lump, and brought perhaps three hundred or four or five 
hundred dollars, but that he thought they were worth over one 
thousand dollars. He says that in the evening he asked Wilson 
how it happened that this lot of negroes sold so much cheaper 
than the others, and he replied that Hoke had bought them to 
save them for Abernathy, who was to have thei upon paying 
up the money and interest. 

Samuel B. Abernathy savs that he is the son of the plaintiff, 
and that at the sale a negro by the name of Mingo, who was 
the husband of the woman, was purchased for one Dogharty, 
and that the winter after, or the winter of the next vear after, 
Hoke applied to Dogharty to purchase him. IIe then said he 
was to have bought ee at the sale with the rest for the plaintiff, 
who was to redeem them at anv time afterwards, and that his 
reason for not buying Mingo was that he went too high. Dogh- 
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arty observed that the plaintiff would never be able to redeem 
them, to which Hoke rephed that he probably would, for, as he 
had failed omwee, he might take better care hereafter. Dogharty 
was then in debt to Hoke and soon after confessed judgment, 
and subsequently Hoke did buy Mingo. | 

‘Four witnesses, E. Davidson, A. McCorkle, W. Little and R. 
A. Brevard, state that Hoke bid for most of the negroes that 
were offered for sale, and that it was understood by them and, 
they think, the company, that there was some arrangement be- 
tween Hoke and Abernathy under which the latter was to have 
some benefit from Hoke’s purchases and probably the right of 
redeniption. Abernathy requested Davidson not to bid, as he 
wished Hoke to become the purchaser. Whenever Hoke inade 
a bid it excited a remark in the company that he was buying for 
Abernathy’s benefit, and that such belief induced these witnesses 
not to bid as high as they otherwise would, though they cannot 
state the prices at which the negroes sold that day nor the lots 

in which they were offered, nor the purchasers; that Hoke 
(164) did not, as far as they perceived, contribute to the belief 

they entertained as to the purpose of his purchases; nor, 
as far as they know, had he any knowledge that such an impres- 
sion at all prevailed; and they state that the price of negroes 
was then very low, especially at cash sales. 

On the other hand, Mr. Burton, who made the sale as trustee, 
says that he heard of no such understanding between the parties, 
nor of an impression to that effect in the company; that many 
of Abernathy’s creditors were present and bid, and that all the 
negroes, as well those purchased by Hoke as the others, brought 
full prices as negroes about that time sold; that such was his 
opinion at the time and the opinion generally expressed by others 
also. He states that Sue had nine children, of which five were 
sold separately, and of those Hoke bought two and that the other 
four were sold with their mother on account of their ages at 
$632. The negroes were all sold in the order requested by 
Abernathy; and when all had been sold except the last lot and 
it was found that a balance of the debts was to be raised exceed- 
ing $300, he requested that the young children should be set up 
with the mother. When sold they brought $301 more than paid 
the debts, and that surplus was paid by Hoke to Burton and by 
him to Abernathy, in cash, or to his other creditors on his orders, 
and that subsequently he (the trustee), by the directions of 
Abernathy, conveyed one of the tracts of land which remained 
unsold to one Little, and the other, containing 100 acres, on 
which Abernathy lived, he conveyed to Hoke, who had purchased 
it at sheriff’s sale. 
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Ephraim Brevard, H. Fullenweider, John Boyd and John 
Kallian depose that the price of slaves was depressed at the time 
of this sale, but that they were present at the sale and that these 
negroes sold remarkably high for their ages and appearance. 
Myr. Brevard became the purchaser of one of the children of Sue. 
and he also bid against Hoke for the girl Jane, bought by the 
latter, and was the last bidder for her except Hoke. Mr. Ful- 
lenweider also purchased another of Sue’s children, and wished 
to buy others, but declined doing so on account of the ligh prices 
to which they were run. Tle says he would not give as 
much for Sue and her children as Hoke did, and that a (165) 
great many persons were 1n attendance who wished to 
buy negroes, but were prevented by the prices bid by Hoke 
and the other creditors of Abernathy. Boyd and Willian went 
to the sale with the intention of buving, but did not, as the 
negroes sold for more than they thought they were worth; and 
the former states a purchase made by himself from another per- 
son on much beiter terms. To the character of Hugh L. Wilson 
twelve persons are examined, who depose that he is unworthy of 
eredit and lias been so deemed for many years 

The defendant put in and proved the followi ing letter to hun 
from the plaintiff: 


“Dear Sir :—l have understood several people have it in con- 
templation to try to purchase some of the negroes vou have here 
with me. As T know that necessity will be no inducement for 
you to sell, I hope you will veftain wntil I see you: I have no 
doubt, from the improvement that I have made and expect to 
continue to make, that appheation will be made for this planta- 
tion. I also want vou to refrain from selling until I see you, 
which perhaps may not be until court. I have started a thresh- 
ing machine w hich I find will be very useful in making manure. 
At this time there is the straw and chaff of more than three 
hundred bushels of wheat lving scattered for manure and con- 
stantly inereasine. I shall have the threshing of more than 
one thousand bushels of wheat this season. 

“Yours, ete., Keak: 


“N. B.—A tract of land adjoining this will probably be sold 
by the sheriff at court as the property of James Nixon. The 
land is well timbered and of an excellent quality.” 


The foregoing letter is without date, but from the reference 
to the sale of Nixon’s land it is admitted to have been written 
in the summer of 1828. : 
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Henry Cansler, then the Sheriff of Lincoln County, proves 
that in July, 1827, he sold under executions the tract of 100 
acres on which the plaintiff lived to Hoke for $599, and 
(166) that in July, 1828, he also sold the Nixon land adjoining 
the other, and that Hoke purchased it for $302.50. This 
witness also proves the two contracts between the plaintiff -and 
defendant, which follow, and that they were drawn by the plain- 
tiff himself. The one is: 


“An agreement between Johu Hoke and Robert Abernathy: 
Whereas the said Hoke did, some time since, purchase a family 
of negroes at public sale, formerly the property of said Aber- 
nathy, which negroes have continued with said Abernathy: 
Now he agrees not to make any charge for keeping them hereto- 
fore or hereafter, but has the liberty of giving them up to the 
said Hoke at any time he pleases. And the said Hoke agrees 
to make no charge on the said Abernathy for the time past, nor 
for the time he may let them stay with the said Abernathy; and 
the said Hoke is to take them at any time he pleases. In wit- 
ness, ete., 18 February, 1829. “RoperT ABERNATHY, 

“Joun Hoxe.” 

The other is: 


“Articles of agreement made between Robert Abernathy and 
John Hoke, both of Lincoln County. The said Hoke agrees to 
let the said Abernathy have the use of the plantation and ma- 
chines whereon the said Abernathy lives for the term of three 
vears, for which uses the said Abernathv doth bind himself, ete., 
to pay to the said Hoke the sum of $48 annually. It is to be 
understood that the said Abernathy is to receive no compensa- 
tion for any improvements or repairs that may be done on the 
plantation or buildings; and in case the said Abernathy should 
die, the same use and privileges are to extend to his familv by - 
complying with the above terms. In witness, etc., this 18 Feb- 
ruary, 1829. | “Roverr ABERNATHY, 

“Joun Hoxe.” 


The last deposition which it is material to state is that of 
David Hoke, who is a son of the defendant, and has been 

(167) examined on the part of the plaintiff to prove the admis- 
sions of his father that the purchase was made to favor 
Abernathy, or that he was to have the libertv of redeeming them. 
The witness denies that he ever heard anything of the kind from 
his father, and says that his father sent him for the negroes in 
the latter part of 1831, and that the plaintiff gave them up with- 
out setting up any claim to them or right to redeem, and ex- 
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pressed the wish that the defendant would purchase Sne’s other 
children from those who bought them, so as to get the whole 
family together. 

If the Court were at Hber ty to decree for the plaintiff upon 
a conjecture that there was some friendly intention on the part 
of the defendant to favor the plamtift by letting him have the . 
use, upon advantageous terms, of such negroes as he night buy, 
or even that he had the purpose of letting him have the. negroes 
back if le should be able in a reasonable time to pay the price 
he gave and interest, then the case made by the plaintiff might 
be deemed a plausible one for the relicf he seeks. But we can- 
not take away from the defendant the benefit of his purchase 
but upon plain evidence of undue advantage taken of the plain- 
tiff or imposition on him or upon proof of a distinct agreement 
for redemption, and upon the consideration of the evidence in 
the cause we are not able to discover any such ground on which 
the relief can be founded. 

The plaintiff alleges that there was a contract for redemption 
expheitly made betaveen him and the defendant before the day 
of sale, and that he once had a letter froin the defendant which 
distinetly stated or recognized the contract, but that the defend- 
ant got it into his possession and destroyed it. But the answer 
unequivocally denies the whole statement, both im its substance 
and details. The defendant admits that something had passed 
between them before the sale upon the subject of his purchasing, 
but he denies that it had any reference to a purchase for the 
plaintiff or to a redemption of the negroes, unless im the single 
ease that he might pay all the debts secured by the deed and 

take an assignment of it. with the view of securing the snm then 
advanced and his previous demands. But that failed be- 

cause the trustee declined selling in that wav and, more- (158) 
over, because, as appears by an exhibit and Cansler’s tes- 

timony, the lands included in the deed of trust weregthen levied 
on by the sheriff for other creditors and were subsequently sold 
for their benefit. The answer then states positively that there 
was no other agreement or understanding for the defendant’s get- 
ting a security, but that he purchased solely on his own account. 

That statement of the answer the plaintiff controverts m1pon 
the grounds that such agreement was made in parol on the day 
of sale in the presence of Ilugh L. Wilson, and that it is likewise 
established by the subsequent declarations of the defendant, and 
also that its existence and nature are to be inferred from the 
facts that the defendant purchased for inadequate prices and 
that the plaintiff retained the possession of the slaves after the 
sale for several vears without accounting for the hire. 
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The only direct evidence of the agreement alleged in the bill 
is that of Hugh L. Wilson. He does establish it, if he is to be 
believed. But several circumstances concur to produce doubts 
of the correctness of his recollection or of his veracity. It is 
singular that he alone, and with a doubtful character, should 
have been selected out of a large crowd as the witness to whom 
these persons should confide their agreement, especially as there 
was no injunction on him not to divulge it, and he did, as it is 
said, make it known to at least one person that evening. but 
besides, his memory seems to be too unsafe to entitle him to full 
credence. He states that Hoke purchased Sue and three of her 
children, and that he gave for them about $900, which he deems 
not to be a fair price. He takes no notice of the other three 
children, which all agree, and the bill states, were purchased by 
Hoke; aad so far from $900, or rather 8954 the price actually 
giv en—not having been a fair one for Sue and the three youngest 
‘children, it is at least doubtful whether that sum was not the 
full value of the mother and the six children. But it is an un- 
pleasant duty to discuss in detail questions of veracity, and 
therefore the subjcct may be dismissed with the remark that 

this witness is so entirely discredited by the many persons 
(169) who have been examined to his character that the Court 

is constrained to lay his testimony out of the case alto- 
gether. It 1s too unsafe to decree on the testimony of a person 
who is proved to be so wholly unworthy of belief. 

That conclusion dispenses also with the testimony of S. J. 
Little, which was only material as tending to sustain the credit 
of the preceding witness. But in passing we cannot fail to notice 
how very uncertain the recollection of most persons 1s as to remote 
transactions in which they felt no interest. This witness states 
that he saw the parties privately conversing with Wilson after the 
sale of the woman and children had gone on for some time ; where- 
as Wilson hamself says that it was before the sale began that he 
heard the conversation. Moreover, Little says that the woman 
and her five children were sold together and brought between 
three hundred and five hundred dollars, though he thinks they 
were worth $1,000; whereas it is clear that the woman and four 
children were sold in a lot for $632 and that the other two were 
sold separately for $322, making in the whole $954. Nothing 
can exhibit in stronger contrast the superior effect and credit 
which the mind is obliged to yield to written documents above 
that due to the vague statements of persons in no wise concerned 
to understand correctly or to remember perfectly a remote trans- 
action, and especially if it be one of which a doubt might have 
been entertained at the time as to its true character. 
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The foregoing observation is peculiarly appleable to the tes- 
timony of the witness Black, who deposes that he heard Hoke 
say to the plaintiff on the day of sale “that he need not be un- 
easy about the property, for that if he got his money and interest 
in eight or ten years 1t was all he wanted.” If there was a 
credible witness who testified to a contract communicated in all 
its particulars to him the testimony of Black might materially 
support the other witness and induce the Court to decree, not- 
withstanding the remoteness of the transaction or other cireum- 
stances, against it. But as evidence in itself of the contract be- 
tween these parties it 1s entirely inadequate. This person was 
not called to take notice of the terms of a contract the 
parties were then making. Nothing was communicated (170) 
to him intentionally. He casually Paes a single sen- : 
tence of probably a ‘full conversation, to no other part of whieh 
is he able to depose. And even as to what he did hear, he can- 
not say whether it occurred before or after the sale, or respected 
negroes which the defendant had bought or was about to buv. 
It would be dealing most unfairly with the meaning of a person 
if a sentence or part of a sentence torn from the context and 
thus casually caught were to be the ground of a judicial decision. 

The plaintiff’s case is thus left to rest on the testimony of 
his son, Samuel B. Abernathy, who deposes to an admission of 
the defendant that he purchased this family of negrocs for his 
father, who was entitled to redeem them at anv time. This 
admission was not made to the plaintiff or w ith a view that it 
should be communicated to him or to furnish evidence of the 
agreement for the purpose of subsequently establishing it. But 
it was an incidental observation dropped in the course of a nego- 
tiation with a third person for the purchase of the husband of 
this woman. It might have been made with a view to influence 
that purchase, or from some motive that cannot now be made to 
appear. It would scem extraordinary, if there had really been 
a definite agreement for redemption by the plaintiff from the 
beginning, that the parties—and especially the plamtiff—should 
not have put it into some permanent form, or at least have 
called several persons, intelligent, disinterested, unconnected and 
of good character, to attest 1t, so that upon the death of one of 
the parties, or his denial, the existence and terms of the AgTree- 
ment could be established bevond doubt. But instead of that 
we find this attempt to prove it bv the accidental acknowledg- 
ment of it in the presence of the plaintiff’s son near a year or 
two years subsequently. It 1s, however, competent evidence. 
and might therefore be the ground of relief if it stood uncontra- 
dicted or was consistent with other unquestionable facts whieh 
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appear in the cause. But as little as we are disposed to refuse 
to this statement the faith that such words were spoken by the 
defendant, the Court cannot infer from them the conclusion that 

at or before the sale an agreement, a conclusive contract, 
(171) was formed by these parties for the purchase and redemp- 

tion of the slaves as charged in the bill. In the next place, 
if there had been such an agreement probably—most probably— 
there would have been some other evidence of it like that before 
suggested. Again, if there were some understanding or vague 
expectation of the sort, as perhaps may be epllecied from the 
testimony of this witness, the letter of the defendant to the 
plaintiff of 11 November, 1827, and the continued possession of 
the plaintiff, such notwithstanding, must have been terminated 
and the plaintiff’s expectation absolutely abandoned in 1828. 
The price given by the defendant will not help the plaintiff; its 
inadequacy is not established. Four persons think the negroes 
might have brought more if there had not been an inpression 
that Hoke intended to favor the plaintiff. But even these per- 
sons cannot state the values or actual prices, and were in truth 
not concerned to notice or remember them. On the other hand, 
the seller of the slaves and the creditors of the plaintiff, who 
were concerned that the property brought its value and who bid 
against the defendant and also purchased some of the negroes 
say that all the negroes sold well, and that the defendant, par- 
ticularly, gave more than they were willing to give for those 
purchased by him. Inadequacy of price, if existing, would fur- 
nish an argument for the plaintiff. On the contrary, a fair and 
full price given and no security taken for the sum thus advanced 
strongly implies an absolute and not a redeemable purchase. 
The price therefore furnishes another objection to declaring 
upon the testimony of S. B. Abernathy that the plaintiff had 
such right of redemption at the filing of his bill. 

That he had not we feel obliged to declare upon the evidence 
of the defendant, independent of his answer, that being evidence 
of a character which makes an uupression on the mind on which 
it reposes with confidence. It consists of written documents 
under the hand of the plaintiff himself. The first is his letter 
written in the summer of 1828. It is clear that the plaintiff 
was then reduced to destitution of property. Huis lands had 

been all sold soon after his negroes. The letter of the 
(172) defendant of November, 1827, which the plaintiff read, 
shows that the residue of his property, consisting of his 
stock and household stuff, was then probably sold, and the bill, 
indeed, states the fact. How, after that, could he expect or hope 
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to redeem the negroes except out of the negroes themselves / 
That he had no such expectation 1s absolutely certain, 1f we are 
to judge from his own words in his own letter in the suinmer 
of 1828. He pretends not therein to any interest in the slaves 
more than in the land, which the plaintiff had then purchased. 
but treats them all as the defendant’s own property, asking, 
merely as a favor, that he would not sell them till he could see 
him at court. He states that he is making such agricultural 
improvements on the farm as might induce the defendant to con- 
sider it his interest to retain it and allow him to oceupy it, and 
he advises him to purchase an adjoining tract which was shortly 
to be sold, and which the defendant did buy. What can be in- 
ferred from this letter but that the plaintiff was asking as a 
favor that the defendant would make no such disposition of the 
property, real or personal, as would deprive him of the use of 
it? But it was the use of it as the property of the defendant 
and as a kindness to plaintiff, and not as the property, legal or 
equitable, of the plaintiff himself and upon a claim of right. 
Accordingly we find that the defendant bought the Nixon land 
and that in the beginning of the next year (1829) he let the 
lands to the plaintiff for three vears and also came to an agree- 
ment for the slaves remaining with the plaintiff during the will 
of both. Those agreements are also in writing, so that their 
terms and objects cannot be mistaken. They were drawn up 
by the plaintiff himself, and they cannot be read without per- 
ceiving instantly that they are absolutely inconsistent with the 
notion of any interest in the land or negroes then being in the 
plaintiff or claimed by him. He stipulates to pay rent for the 
land $48—-less, indeed, than the interest on the sim of $901.50, 
which the defendant gave for the whole tract. If the land and 
negroes had been held as a mere security would they not have 
been included in one agreciment and the rent reserved equal to 
the interest on the price of the whole? Or if the negroes 

had been thus held would there not have been some ar- (173) 
rangement for paving the interest on the sum given for 

them? But nothing of that kind appears. On the contra 
the plaintiff treats them as exclusively the property of the ae 
fendant. They were, in point of annual value, worth, as sery- 
ants in the plaintiff’s family, about the expense of keeping snel 
a family, then increasing. The plaintiff agrees to keep them 
without charge and without paving. hire, and each party is to 
put an end to this agreement when he pleases, the plaintiff by 
sending the negroes to Hoke, and the latter by taking them away. 
The profit of Hoke upon the slaves was not the interest on the 
money he paid for them, but the increase of the slaves, which 
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belonged to him as owner. This agreement therefore removes 
the last remaining circumstance on which the bill is founded, 
namely, the continued possession of the plaintiff. That posses- 
sion is explained, and it is seen that it was not continued because 
the plaintiff claimed the negroes or any interest in them, but 
that 1t was under the defendant and at his will. The absolute 
property of the defendant could not have been more distinctly 
acknowledged by any act or language from the plaintiff. Then 
to those documents we add the negative, but not less convincing 

evidence that at no time during a period of upwards of ten years 
did the plaintiff set up to the defendant, though residing in the 
same county, any claim of this kind, nor, indeed, did he assert 
such a claim to any person. Such a perfect silence for such a 
length of time respecting a right of this sort, of such immense 
importance to the plaintiff, is contrary to all experience of the 
ordinary conduct of men, and, with the other cireumstances and 
documents just mentjoned, it overbears the feeble inference from 
the singular evidence of the defendant’s declarations. We are 
obliged, therefore, to declare that the plaintiff’s case is not made 
out by the proofs, and that his bill must be dismissed with costs. 

Per Curiam. Bul dismissed with costs. 


JOSEPIT SCOTT v. JOHN SCOTT. 


The plaintiff and defendant. being tenants in common of a tract of 
land. ran a dividing line. by consent. terminating at a certain 
point within the tract. The court now deérees that commission- 
ers be appointed to run a line from such point to the outer line 
of the tract, so as to make a full and complete partition, 


THIs cause was transmitted by consent to the Supreme Court 
from the Court of Equity of Berks. 

The bill was filed by the plaintiff at Spring Term, 1839, of 
Burke Court of Equity, alleging that the plaintiff and the de- 
fendant wee tenants in common of a certain tract of land, and 
prayed for a partition to be made in the manner prescribed by 
the act of Assembly in such cases made and provided. The 
defendant in his answer objected to a decree, alleging that a 
division had already been made by the maal consent of the 
parties. To this there was a replication. Proofs were taken 
and the cause set for hearing. 

The facts are stated in the opinion delivered in this Court. 
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Alexander for plaintiff. 
D. F. Caldwell tor defendant. 


Daniet, J. The plaintiff and defendant were tenants in com- 
mon of a tract of land. They had jointly occupied it until they 
respectively married, aud then the defendant built a house on 
the east side or portion of the tract and the plaintiff built a 
house on the west side of the said tract, where each of the parties 
settled with their families. Thev afterwards required a sur- 
vevor by the name of Dobson to run a dividing line between 
them. Dobson did run a straight dividing line across 
from north to south. But both parties then disagreed to (175) 
that line. The plaintiff and the defendant then agreed 
to erect and keep in repair the tences which now divide and sep- 
arate their respective fields and farms. Their fences or oc 
lines extend across the creek and bottoms or lowlands of the said 
ereek up to the hill lands on elther side of the creck, as desig- 
nated by the red lines on the survevor’s (Mr. Snddith’s) ne 
These red lines intersect the Dobson line on the north side of 
the creek at letter M and on the south side of the creek at the 
figure 5; from these two points to the outside lines of the tract, 
at E and F. The defendant insists that the Dobson line was 
agreed between them to be the dividing hne and that they each 
had held and claimed up to it and no further for the last thirty 
vears; that all the pr aie taken by cither of the parties be- 
vond that line were by license obtained from the respective own- 
ers on cach side of the said line. The plaintiff put in a reph- 
cation to the answer. The depositions of many witnesses have 
been taken, and after examining them we are compelled to sav 
that they do not prove that there was ever an agreed line be- 
tween the parties (Dobson’s or any other) from the termination 
of the red lines to the outside lines of the original tract at E 
and F, or to anv other points in the outside lines. Partition by 
them of the original tract of land held in common has never been 
made, as appears to us. The evidence that the plaintiff asked 
leave of the defendant to set a machine house on the land at M 
and lying a little north of the termination of the red line in that 
direction 1s too weak a circunistance for us to establish the Dob- 
son line as an agreed line from the terminations of the red lines 
to the outer boundary lines of the whole tract of land. Indeed, 
the defendant in his answer does not aver that the parties ever 
agreed upon a division which should extend entirely across the 
tract. We are of the opmion, therefore, that the plaintiff is 
entitled to a decree for partition so far as the same has not vet 
been completed, as praved for in his bill. 


Per Crriam, Decree accordingly. 
3i—D va 
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(176) 
MARY McCAIN anv oruers vy. SAMUEL ULL aANp oOTIHERS. 


In this case the Court decrees, upon parol proofs. that the defendant 
IQill and the heirs of Harris should convey to the plaintiffs a 
tract of land claimed by the defendant Hill under the said heirs. 
but which the plaintiffs alleged had been conveyed by the said 
Ilarris tu those under whom the plaintiffs claimed, and that the 
deed of conveyance. never having been registered. had either 
been lost or surreptitiously destroyed by the said Iill who had. 
at least. full knowledge of its existence. 


THis cause was transmitted to the Supreme Court from 
Rockincuam Court of Equity, by consent of parties, at Fall 
Term, 1838. 

The pleadings and facts proved are stated in the opinion 
delivered in this Court. 


Morehead for plaintiffs. 


Graham for defendants. 


Gastron, J. This bill was filed in Rockingham Court of 
Equity at Fall Term, 1834, and charges that one John Byson 
sold and conveyed a tract of land in said eounty Iving on both 
sides of Haw River, immediately above the High Rock Mills, 
to one Christopher Harris, and that shortly thereafter, about 

1808, the said Christopher sold and conveyed all that part of 
the said tract which lies on the south side of said river to Peter 
Byson, then the proprietor of said mills, who thereafter used 
and held the same as a part of his said mill tract; that there- 
after, about 11 November, 1811, Peter Byson sold and conveved 
the said mills and all his land adjoining. including the piece so 
purchased of Harris, to Nathaniel Scales: that Seales conveyed 

one undivided moiety thereof to Joseph MeCain, the hus- 
(177) band of the plaintiff Mary; that the said Nathaniel and 

Joseph held the same in common wntil 1824, when the 
said Nathaniel died, having devised the undivided moicty so re- 
tained by him unto the plaintiff Mary, and that the said Joseph 
died in 1830, whereupon his moiety descended to the other plain- 
tiffs, his heirs at law. The bill further charges that the deed 
aforesaid from Harris to Peter Byson was never registered; that 
the plaintiffs have made every inquiry and exertion to procure 
it, but have been unable to obtain it; that they believe it was 
left by Peter Byson, when he was about to leave this State, in a 
trunk with other valuable papers in the possession of the defend- 
ant Samuel Hill, who has suppressed or destroyed it and who, 
with a knowledge that said deed exists or once existed, sets up 
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title to the said land, claiming the same under some conveyance 
or pretended conveyance cither from the heirs of said Harris 
or from some one claiming under the said heirs. The bill states 
, that Peter Byson has long since died in a distant State: that 
¢ ‘hristopher Harris is also dead, and that the other defendants 
are the heirs at law of the said Christopher; that the plaimtiffs 
sare now able to prove the said deed from Harris to Peter Byson, 
but fear that hereafter they may not be able to do so; that the 
land thereby conveyed is woodland, of which there is no other 
occupation than by using the timber, which they and those under 
whom they claim have been accustomed to eut for the use of the 
nulls ever since the eonveyauee by said Harris, and that the 
defendant Hill, under his claim as aforesaid, is also cuiting said 
‘timber, and, because of this defect in their title, they cannot 
mamftain an action at law for such trespasses. They pray that 
all the defendants may be compelled to answer the premises and 
to produce the said deed, if in existence and in their power, in 
order that the same may be duly registered, and if-the said deed 
cannot be produced, that they may be compelled to perfect the 
title of the plaintiffs, and for general calee The defendant 
Hill answered the bill. He therein denies all knowledge of the 
alleged deed from Harris to Peter Byson, declares that he has 
never seen it, nor does he believe that such a deed ever was exe- 
cuted. He admits that the said Byson, when about to 

quit this State, did leave im his possession a trunk con- (178) 
taintg papers. but he declares that he never opened it 

until about 1822, when he did so at the request of Joseph Mc- 
Cain, to look for the said supposed deed; that the said MeCain 
then searched among the papers for the deed, but found none 
such; that he understands the said McCain made many and 
extensive inquiries after the saine, but being unable to find it, 
abandoned the pursuit under the impression that none such had 
been made. The defendant sets forth many ciremustances in- 
ducing him, as he alleges, to believe that MeCain had abandoned 
his title under said supposed deed, and states that thereupon, in 
1850, he contracted to buy this piece of land from one Josiah 
G. Saunders, who alleged that he had bought from the heirs of 
Harris, paid him down #50, part of the purchase money, and 
agreed to pay the remaining part thereof—%350—when Saun- 
ders should execute or send to him a duly authenticated convev- 
ance and also bring or send a duly authenticated conveyance 
from the heirs of Harris, and further states that in November, 
1832, Saunders sent him a deed of convevance purporting to 
have been executed by him, which defendant exhibits with his 
answer, and also a deed purporting to have been executed by the 
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other defendants, the heirs of Harris, which he states has not 
yet been duly proved to be admitted to registration, but which 
he will cause to be proved, and when so proved he wil exlnbit 
to the Court, and that he then paid Saunders the residue of the 
purchase money. The defendant avers, therefore» that he is a 
purchaser for value of the land in dispute without notice of the 
pretended equity of the plaintiffs. He admuts all the other alle- 
gations of the bill, except that as to the allegation that Peter 
Byson conveyed the land in question he answers that he does not 
know that fact, and therefore does not admit it. 

No answer was put in by the other defendants, and it being 
shown they were not inhabitants of the State, publication was 
made and the ball set down to be heard against them ea parte. 

Before the hearing of this cause one of the plaintiffs, Mary 

S. MeCain, intermarried with James Watt, and another, 
(179) Sally, fitermarried with William Green, and the defend. 

ant Samuel Hill died, having devised the tract of land in 
dispute to his two sons, Charles E. “Hill and Green Hill, where- 
upon a bill of revivor was filed in which the said Tames and 
Wilham were joined as parties plaintiffs and the said Charles 
and Green made parties defendants, and the cause has been re- 
vived accordingly. 

On the question whether the alleged conveyance was made by 
Harris we think the proofs are satisfactory. It is proved by 
William Taylor that he, being desirous of purchasing a small 
piece of this land, applied to Harris to buy it, but was informed 
by Harris that he had sold the land to Byson; that thereupon 
he apphed to Byson, bought the picce of land from him, took a 
conveyance and immediately after entered into the actual pos- 
session and cultivation of it. This happened about 1807. Mat- 
thew Newell testifies that he knew of a negotiation going on 
between Harris and Byson for this land; that the former asked 
a dollar and a half and the latter offered to give a dollar anda 
quarter per acre; that he does not know that thev coneluded the 
bargain, but he knows that the parties afterwards had the land 
surveyed, and he was present with them at the survey. Byson 
used the land by cutting timber upon it. Charles Thacker tes- 
tifies that he held a bond of Harris and apphed to him for pay- 
ment, when the latter informed him that he was about to sell 
the land to Byson; that the witness afterw ards applied to Byson, 
who promised to pay the bond as soon as he should have feccived 
the deed; that having learnt from Harris that the deed was exe- 
cuted, he again applied to Byson and communicated this fact to 
him; that he admitted that he had received the deed, pointed to 
a paper on the table which he said was the deed, and paid the 
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boud to the witness. There is an attempt to discredit this wit- 
ness by testimony respecting his character, but none of the wit- 
nesses introduced for that purpose, though they give him a bad 
reputation for honesty, declare him unworthy of eredit. When 
to this testimony is added the admitted fact that ever since the 
tune of the alleged conveyance im 1807, Byson, Seales, MeCain 
and the plaintitfs have used this piece of land by cutting 

the timber thereon, and that there is no proof that from (180) 
1807 to 1832 either Harris or lus heirs set up elainu there- 

to or In any way exercised dominion thereon, we must beheve 
that the alleged conveyance was executed. 

No deed is exhibited by the defendant Hill trom the other 
defendants; and if it had been it is manifest from lis answer 
that long before he contracted for the land he was well apprised 
of the claim set up by McCain, and that if he bought the land 
he purchased at lis own risk. There is no proof that Saunders 
or hiunself paid anything for the land. 

The plaintiffs lave exhibited the deed from Peter Byson to 

Scales conveying a large body of land, and also the deed from 
John Byson to Harris, which last. it is admitted, comprehends 
the land in question. But we are unable by a comparison of the 
two deeds to ascertain to our satisfaction whether the former 
deed comprelends it. As this fact is not admitted, we deem it 
proper that an inquiry be directed to ascertain with precision 
the boundaries of this piece of land and whether the same be 
embraced within the deed made by Peter Byson to Seales. The 
commissioner must be authorized, if he deem it necessary, to 
cause a survey to be made, and to examine witnesses on oath, $0 
as to enable him to execute this inquiry. The cause is reserved 
for further directions upon the coming in of the commniissioner’s 
FepOrt. 

Per Curiam. Ordered accordingly. 

Cited: Hodges v. Spicer, T9 N. C., 227; Jennings | *, Reeres, 


101 N. C., 449; Edwards v. Dickinson, 102 N. C., 523; aller 
nathy v. R. R.. 150 N.C., 107. 
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A devise to executors to hold certain property and its proceeds until 
the testator’s six sons should become free front debt, and when 
that event occurred to make a division among them or set off to 
edch respectively lis proportion of the property as he became 
free from debt, does not convey such an interest to the sons its 
enables them to dispose of the property, or such as to subject it 
to the claims of creditors before the event on the occurrence of 
which they are to take possession of the property shall have first 
happened. 


Tuts bill was filed at Fall Term, 1841, of Burke Court of 
Equity, in the name of the Bank of the State of North Carolina, 
and Isaac T. Avery, agent of the bank, against the defendants. 
To this bill answers were filed and replications thereto entered. 
At Spring Term, 1842, the cause was set fof hearing upon the 
bill and answers and ordered to be transmitted to the Supreme 
Court. 

The questions submitted by the pleadings are fully set forth: 
in the opinion delivered in this Court. 


Badger, J. I. Bryan and D. F. Caldwell for plaintiffs. 
W. J. Alexander and J. G. Bynum for defendants. 


Rurrin, C.J. Jacob Forney died in the latter part of 1840, 
having previously made his will, bearing date 11 January of 
that year. Ile therein first gave to his wife sundry slaves and 
other things absolutely, and then one-third part of his lands and 
sundry other slaves for her hfe. The will then proceeds: “My 
will is that all the balance of my property shall be divided equally 
amongst ury ten children and their heirs; the amount they 

have hitherto severally received to be estimated as a part 
(182) of their shares.” The testator then specifies the value 

of the advancement to each child, for which he or she 
should account in the division. Then follow the clauses fol- 
lowing: “The balance of my property, to wit, the tract of land 
on which | live, containing 3,C00 acres, more or less, situate,” 
ete., “and the following slaves, Cinda,” ete., “and their increase 
and all other property of mine I give and bequeath to nly execu- 
tors hereinafter named, the survivors or survivor of them and 
the heirs of the survivor, in trust for the following purposes: 
At my death my executors shall take possession of the said prop- 
erty and divide it into ten equal shares, including the amounts 
above set forth as received bv the sev eral children, and making 
those amounts parts of their shares. After having thus divided 
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the property, real and personal, and equalized the shares, my 
executors or the survivor, etc., shall deliver to my daughter F. E. 
Tate and my son Daniel their several shares, to hold to them 
and their heirs forever; the remaining eight shares to remain 
in the hands of my executors, etc., and to be managed to the best 
advantage, so as to accumulate as fast as possible, And when- 
ever my daughters Mary and Catherine shall marry or come of 
age a new division must be made and the shares of my said 
daughters, increased by the profits, if any, in their just propor- 
tion, shall be assigned to them and their heirs; and inasmuch 
as lly sons, Thomas, Albert, Mareus, Isaac, Peter and James, 
are deeply involved in debt, and I have good reason to believe 
that if the property bequeathed to them were to vest in them at 
the time of my death it would be sacrificed at public sale with- 
out releasing them from their difficulties; and as my special 
desire 1s that they should be personally benefited by what prop- 
erty I may bequeath to them, I will and desire that the property 
remain vested in my executors, the survivor, ¢ete., until they shall 
be released from their difficulties and free from debt; and when 
any one of them shall be free from debt he shall apply to my 
executors, the survivor, ete., who shall proceed to divide the 
property as before directed and allot to cach one so free from 
debt his share, including the amount advanced to him as before 
stated, which shall inure to him and his heirs forever. 

And thus in the same way shall every one receive his (183) 
share as he gets out of debt and applies for it, until all 

receive their shares. But if anv one or more shall not get out 
of debt during his life, then his share to be allotted to his heirs 
living at his ‘death. The property willed to mv wite I desire 
to be disposed of in the same manner, the shares of those who 
ean take being allotted to them forthwith and the shares of those 
involyed in debt to be vested in inv exeeutors, the survivor, etc., 
upon the same trusts and conditions with the other property 
vested in them.” The testator then appointed several persons 
his executors. Tn 1837 the two sons, Thomas and Albert, ob- 
tained a loan of £6,000 from the ageney of the bank established 
at Morganton, upon a promissory note made by them and George 
Sumimey, as their surety, payable to Avery, the agent of the 
bank at that place. In 1839 a judgment was reeovered in the 
name of Avery against all the makers of the note, and about the 
sum of $1,350, raised on a flere facias, under which all the prop- 
erty of Summey was sold and also all that of the principals’ that 
could be found in this State. unless it be an interest under their 
father’s will. In Mareh, 1841, those persons (Thomas and Al- 
bert Forney) having been arrested on a cupias ad sutisfucien- 
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dum, gave due notice to the bank and Avery, and were dis- 
charged under the act for the relief of imsolvent debtors. In 
that proceeding they filed schedules, which took no notice of any 
interest derived under the will, but ineluded some effects and 
debts in Mississippi subject to specific hens in that State, which 
the plaintiffs here allege have exhausted thein. 

The present bill is brought by the corporation and its agent, 
Mr. Avery, against all the defendants in the judginent at law 
and also against the exeentors of Jacob Forney, and charges 
that the debtors have no estate capable of being taken in execu- 
tion, and prays to have the two sons Thomas and Albert Forney 
declared entitled each to one share or equal tenth part of the 
residue of the testator’s estate and that the same snould be ap- 
plied to the satisfaction of the judgment. 

The defendants severally answered, but it 1s only mate- 

(184) rial to notice that the executors and trustees msisted that 

the sons had no interest under the will which they could 
convey or was subject to their debts. 

Our opinion is that the bill cannot be sustained. It was said 
for the plaintiffs that this is a gift on a condition, in disguise, 
that the donee should not alienate the property, but hold it 
exempt from debts. If it were so we should hold it void us 
repugnant to the legal incidents of property; and ee are gov- 
erned in this respect by the same rules which govern legal estates. 
However anxiously the benefit of the donee personally may have 
been looked to by the donor, the policy of the law will not permit 
property or a trust to be so given that the donee may continue to 
enjoy it after his bankruptey, or shall not have the power of 
alienating an estate fully vested in him. Whatever benefit the 
cestur que trust has in the property his creditors may reach 
either at law or inthis Court. Bradley vr. Peixoto, 3 Ves., 325; 
Graves v. Dolphin, 1 Sim., 66. When one has a vested interest 
absolutely in himself or in some one for hint no restriction can 
be imposed which will impair the powers of the owner as long 
as his ownership continues or will repel his creditors. Snowden 
v. Hales, 6 Sim., 524. But property of every deseription may 
be so settled and limited that the person taking it shall hold 
until alienation or insolvency or bankruptcy, and upon that 
event that the estate should determine or go over another 
person. Thus a stipulation or condition in a lease for, the deter- 
mination of the term on the baukruptey of the lessee was held 
not to be against law or pone nor to be repugnant, but merely 
a limitation. Hunter +. Galleers, 2 T. R., 1338. In Graves v. 
Dolphin, supra. the Vice Chancellor said the testator might, if 
he had thought fit, have made the annuity determinable upon 
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the bankruptey of his son; and in Broudor ve. Robinson, 18 Ves., 
433. Lord Eldon said if property is given to a man for his life 
the donor cannot take away the incidents of a life estate; but a 
disposition to a man until Le shall become bankrupt, and, after 
his bankruptcy, over, is quite different from an on tO BIVE 
to him for his life with a promise that he shall not sell nor alien. 
If that condition be so expressed as to amount to a limi- 
tation, reducing the mterest short of a life estate, neither (185) 
the man uor his assigns can have it bevond the poe 
limited. In Dowrnatt rv. Bedford, 6- Term, 684, and 3 Ves. 
148, it was held both in law and in equity that an aides to 
B ceased on his bankruptey which was given by a will distinetly ; 
that B’s receipt only should be a discharge for it, and that he 
should not ahenate it, and that if he did it should determine. 
In Lewes v, Leives, 6 Sim., 304, there was a trust to pay the 
rents to a son ee his life for the maintenance of himself 
and his family, but so as he should not have any power to charge 
or alienate the same: Provided, that if the son should in anv 
mauner linpede or frustrate the trusts of the will the rents should 
.u0 longer be paid to him, but be accumulated by the trustees for 
the benefit of his children. The son conveyed his interest in 
trust for his creditors, and it was held that the rents should 
thereupon accumulate as directed by the will. 

Those cases furnish examples of estates, actually vested and 
in the enjoyment of the lessee or donee, ceasing and reverting 
or going over to a third person upon limitations on the contin- 
geney of alienation or bankruptey. There is nothing unlawful 
in it so as to render it, as a condition subsequent, void and the 
estate absolute. Cuyjus est dare. ejus est disponere. Much more 
is 1t competent for a testator to provide, as a condition going 
before the estate, that is to say, as a contingency ou which the 
interest 1s, if ever, to arise, that the donee who is then insolvent 
should pay his debts or be able to pay them, either in whole or 
in part, before he should take anything. Such, we think, 
the case here. Nothing is given to the sons but in the event of 
their becoming respectively fice of debt. Until that event thev 
can take no benefit under the will either from the capital or the 
profits; for it is clear the whole goes together as one fund to 
the sons or to the ulterior donees, according to the event. Both 
the express words of the will and the declared motive of the 
testator establish that the gifts did not “vest at his death” nor 
“until they shall be free of debt.” Until the allotinent of the 
shares of the two infant daughters the trustees held expressly 
for accumulation, and their shares are to be as well of the 
profits up to that time as of the capital. After that (186) 
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event “the property is to remain vested in the executors,” that 
is, as it was before; and they are, as the sons get out of debt 
and apply, to “divide the property as before directed,” namely, 
including the profits. (There is therefore to be no enjoyment of 
the profits distinct from the estate itself; and the plaintiffs’ bill 
shows that the event on which the gifts to these sons were to 
vest has not happened, for this debt was contracted before the 
inaking of the will, and was, no doubt, one of the very debts to 
which the testator had reference, and it 1s admitted by the bull 
that the sons are yet insolvent. The bill must therefore be dis- 
missed and with costs to the executors. 
PER OvURIAM. Bill dismissed. 


Cited: Mebane v. Mebane, 39 N. C., 181; Ashe v. Hale, 40 
N.C., 64; Mcknight v. Wilson, 55 N. C., 494. 


ALEXANDER McGALLIARD anp otTners v. DICKY ATKIN 
AND OTIIERS. 


1. Where upon a bill to enforce the specific execution of a contract 
for the conveyance of land it appeared that the contract was of 
long standing, that the plaintiff had not performed the acts which 
constituted the consideration for the contract. and at one time 
seemed to have abandoned it, the bill was dismissed with costs. 


2. Nothing less than good faith and reasonable diligence will entitle a 
party to the peculiar relief afforded by a court of equity in en- 
forcing the specific exeention of a contract. 


THis cause was transmitted to the Supreme Court by consent 
of parties from the Court of Equity of Brrxs, at Spring Term, 
1842. It had been there set for hearing upon the bill, answers, 

exhibits and depositions taken in the case. 
(187) The material facts are stated in the opinion delivered 
in this Court. 


W. J. Alexander and Barringer for plaintiff. 


D. F. Caldwell for defendants. 


Gaston, J. The plaintiff files this bill as the assignee of 
John Aikin against the said John and the widow and children 
of Samuel Aikin, Senior, deceased, seeking the specific execu- 
tion of a contract made between the said Samuel and the said 
John. The contract is in writing, bears date 14 August, 1813, 
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is sealed by the parties aud has the form of a bond whereby the 
said Sainuel, for various good considerations hin thereunto moy- 
ing, obliges himself to convey to the said John all the lands, 
goods and chattels whereof the said Samuel 1s possessed ; and a 


pensation for the alors. we os said Samuel shall be peruitted 
to enjoy undisturbed the possession of the premises during is 
hfe, and that at lis decease the said John shall “take charge of 
the said Samuel’s family, the four of the first wife’s children 
to be supported in the necessaries of hfe, and the other part of 
the family; the said John is bound that, after the death of the 
said Samuel, his widow shall be put into possession of 100 acres 
of land, including the place where the said John lives, to be 
oceupied and possessed during widowhood, and, on her war- 
riage, to be put into the use of her two children, Elizabeth and 
Samuel, and when they come of age the said John shall make a 
frec decd of said hundred acres to them.” And the instrument 
declares “that in the testimony of the above witnessing the in- 
tent and meaning of the parties, they have thereunto subseribed 
their hands and seals and lodged the same in the hands of their 
friend, William Cuy,” and the instrument is attested by the said 
William. The bill alleges that the four children alluded to in 
the said instrument were John, James, Peter and Jane, all of 
whom were idiots, and that John Aikin, one of the parties to 
said instrument, was at the date thereof married to Ann, a 
daughter of the said Sainuel and a full-blooded sister of the said 
idiots: that one of their idiot children, Jane, died within 
a few vears after the agreement; that in 1820 or 1821 (188) 
John Aiken removed from this State to Alabama and 
earried with him the three then surviving idiot children; that 
one of them, Peter, has since died; that the other two are yet 
alive, and that the said John Aikin continually maintained and 
supported the three children so removed by hnn while Peter 
lived, and hath, since Peter’s death, supported and coutinues to 
support the other two free from any charge upon the said Sam- 
uel while he lived or upon his estate since his death. 

The bill also states that at the time of the said agreement 
Samuel Aikin, the elder, was scized and possessed of three tracts 
of land in the county of Burke eaten. each other, the bound- 
aries of which it particularly describes, and of a small personal 
estate; that he remained in the possession and enjoyment there- 
of nutil 1838 or 1834, when he died intestate; that he left sur- 
viving him his daughter Ann, the wife of John Aikin. the elil- 
dren of Mary Montgomery, a full-blooded sister of the said Ann, 
the two idiot sons herein last named (these being the issue of his 
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former wife) and a widow, Dicey, who was the wife of the said 
Samuel at the date of the aforesaid agreement, the two children 
of the said Samuel and Dicey therein mentioned, and five others 
who were born to the said Samuel and Dicey after the said 
agreement; that no adininistration has ever been sued out on 
lis estate, but that the said Dicey and her children have held 
possession of the said tracts of laud and of all the personal prop- 
erty of the intestate from the time of his death. The plaintiff 
further avers that on 14 June, 1838, John Aikin, for a valuable 
consideration, assigned to him all his interest in the estate that 
was of Sainuel Aikin; that he (the plaintiff) has the title to and 
is seized of the tract of 100 acres referred to in the agreement ; 
that he hath tendered to the defendants, Dicey, Elizabeth and 
Sainuel Aikin, deeds of conveyance for the saine, agreeably to 
the stipulations of John Aikin in the agreement w ith Samuel. 
and required a conveyance from the heirs at law of the said 
Samuel of the lands whereof the said Samuel was seized at the 
date of the agreement, and that this requisition has been 
(189) refused; and offering to secure in any manner that may 
be deemed effectual the performance of the covenant of 
lis assignor for the support of the two surviving idiots, and, fur- 
ther, to convey the said 100-acre tract to the said widow and her 
two childr en, Elizabeth and Samuel, agreeably to the other part 
of the cov enant of his assignor, prays that the defendants mav 
be decreed to convey to him the three tracts of land whereof 
Samuel Aikin was seized-as aforesaid and to account for the 
profits thereof since his death. To this bill the widow Dicey 
Aikin and three of her children have put in answers in which 
they allege that the pretended agreement was indeed executed 
at the time it bears date, but that the same was not intended by 
the parties to be a binding agreement or to be carried into exe- 
cution, but was colorable and made to the intent merely to throw 
einbarrassments in the way of certain creditors and others who 
were then prosecuting suits against the said Samuel; that John 
Aikin, as whose assignee the plaintiff claims, in 1820 or 1821, 
before his removal to Alabama, sold and conveyed away a hs6- 
lutely to the plaintiff the 100 acres of land mentioned in said 
agreement, and thereby disabled himself from performing the 
pretended. covenant contained in said agreement on his part, for 
the assuring thereof to the widow and her two children at the 
death of Samuel Aikin; that although he carried with him when 
he removed to Alabama the three idiot children, he hath never 
afforded to them or either of them any support, but has thrown 
them on the parish in Alabama to be supported; that the said 
John hath never in any way acted under the said agreement or 
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claimed that the same was a valid or subsisting one, and, adimit- 
ting that the plaintiff hath obtained an assignment from the said 
John of all his interest in the estate of the said Samuel for some 
trifling consideration, they deny that the court will, at the in- 
stance of the plaintiff, set up and cause to be specifically exe- 
euted the said pretended agreement. 

The infant heirs within the State put in the ordinary answer, 
disclaiming all knowledge of the matters in contestation. John 
Aikin, the assignor, who was a resident of Alabama, put in no 
answer, and as to him and the other nonresident defend: 
ants the bill has been taken pro confesso. (190) 

We are of opinion that if either John <Aikin or the 
plaintiff, his assignec, have rights under the alleged agreciment 
he ought to be left to avail iinisel? of the legal remedy thereon, 
and that the case made is not one which furnishes a sufficient 
ground for the interference of a court of equity. Waiving the 
consideration of other matters, it seems to us that if the agree- 
ment was one bona fide, intended by the parties to be executed. 
and the specific execution of w hich could have been demanded 
by either of them, the same has been long since abandoned on 
the part of the said John. It is admitted ‘that he removed alto- 
ecther from this State in 1820 or 1821, and that upon such 
removal be sold and conveyed away absolutely the tract of land 
whereon he was then settled, and which tract was to be. in part. 
at least, the equivalent for the entire estate of las father-in-law, 
agreed to be conveved to hin. 

Now it cannot be doubted that if the agreement were then 
regarded as valid and still subsisting, John Aikin deliberately 
chose to forego the benefit thereof, preferring to convert the land 
whieh, under the agrecinent, was to be reserved for his father- 
in-law’s widow and the two elder children of that marr lage Ito 
money for the purpose of a profitable investment and comfort- 
able settlement In a new and growing country. Nor is thus 
unequivocal aet of repudiation or abs andonment of the Agree- 
ment on his part met by proof of any one thing done by him in 
affrmance of that agreement. It is true that at the urgent 
solicitation of his wife he earried with him her three idiot 
brothers when he thus left the State; but this could not be done 
in execution of the agreement, for that contained no supulation 
for their support until after their father’s death; and two wit- 
nesses testify that this solicitation of Mrs. Aikin was backed by 
a promise of her father to pay him well for their support. 
There is no evidence of support having been given to these un- 
fortunate beings after their removal to Alabama or after the 
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death of their father, in 1833-or 1884. Nor is there evidence 
of any claim having been asserted, under the agreement, by John 
Aikin. 
(191) It is true that in 1838 he made an assigninent to the 
plaintiff which was valid in law to pass his interest in the 
lands in question, and the plaintiff has it in his power, 1n conse- 
quence of having become the proprietor of the tract so sold by 
John Aikin, to execute that part of John’s agreement. But the 
claim of the plaintiff is wholly unsupported by any peeuhar 
equity on his part, and he can ask no more than to be substituted 
to the rights, such as they are, of his assignor. Now, nothing 
less than good faith and reasonable diligence will entitle a party 
to the peculiar relief accorded by a court of equity in enforcing 
the specific execution of a contract, even when it 1s unquestion- 
ably fair and in every way reasonable. If this contract be one 
of that description, on which we forbear from declaring an opin- 
ion, it is obvious, we think, that if the said John should attempt 
to set it up and pray for its enforcement because of an accident 
having put it into his power now to comply with it, the Court, 
after such bad faith and neglect on his part, would not be roused 
into action at his instance. 
Per Crriam. Bill dismissed with costs. 


Cited: Scarlett v. Hunter, 56 N. C., 86. 


(192) 


EDMUND €. BLOUNT. ApMINISTRATOR, ETC... v. NANCY BLOUNT 
AND OTHERS. 


A by deed conveyed all his property to a trustee. and, after prescrib- 
ing certain trusts to be executed, directs that after his death the 
trustee shall conver all that might remain of said property “in 
equal proportion to inv wife. N B. and such child or children as 
may be living at the death of" the said bargainor. A had at that 
time one child. which soon after died. and at his death A left his 
widow. but no child surviving: Afe?d. that on the death of A his 
widow was entitled to all the property remaining. 


Tus was a case transmitted from the Court of Equity of Pas- 
QUOTANK, at Spring Term, 1842, by consent of parties, to the 
Supreme Court. 

The facts and the questions involved are stated in the opinion 
delivered in this Court. 
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Kinney for adniunistrator and Naney Blount. 
A, Moore tor next of kin. 


Gaston, J. In September, 1838, the late Josiah C. Blount 
executed unto the plaintiff his deed whereby, in consideration 
of many good causes him thereunto moving, and of the sum of 
$10 to him in hand paid by the plaintiff, he bargained, sold and 
conveyed to the plaintiff certain negroes, all his horses, niules, 
hogs and cattle, household and kitchen furniture, crop and pro- 
visions, to have and to hold upon the following trusts, that is to 
say, that the plaintiff should, so soon as conveniently might be 
done, sell so much of the said property as might be necessary 
to pay his (the bargainor’s) debts and hold the balance and 
apply the profits thereof to the support of the bargainor and his 
tamily during his hfe, and after his death to convey whatever 
might remain of the said property in equal proportion to 
his wife, Nancy Blount, and to such child or children of (193) 
the bargainor as might be living at his death. At the 
time of the execution of this deed the bargainor had one child 
living. This child soon thereafter died, and afterwards, on 26 
October, in the same year, the bargainor executed another deed 
to the plaintiff whereby, in consideration of $10 to him in hand 
paid by the plaiutiff and of other good causes hin thereunto 
moving, he conveyed (or declared that he conveyed) the same 
property, to have ‘and to hold upon the following trusts, that is 
to say, so soon as could conveniently be done to make sale of so 
much of the said property as might be necessary for the payment 
of his debts and to hold the remaining property during the joint 
hives of the bargainor aud his wife and apply the profits to the 
support of the bargainor and his family, and, after the death 
of his said wife, during the bargainor’s life, to apply the profits 
to the support of the bargainor, and after his death for the use 
of his legal personal representatives or such other person as he 
should by his last will and testament direct. Both the deeds 
were duly proved aud registered, but the last executed deed was 
first. registered, Josiah C. Blount died in January, 1839, intes- 
tate, leaving his said wife surviving, but leaving no child. The 
plaintiff was. duly appointed administrator, and has filed this 
bill, to which he has made the widow and the next of kin of his 
intestate parties defendants in order to obtain the directions of 
the court how he is to apply the property contained in the above 
deeds after pavinent of the debts of the intestate. 

It is plain that the registration of the deed of October before 
the deed of September has no effect upon the operation of the 
instruments. The registration of a deed by law required to be 
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registered is in general but a perfecting ceremony which, when 
performed, relates back to the execution of the deed and gives it 
effect from that time. There 1s indeed a remarkable exception 
in the case of mortgages and deeds of trust. By the act of 1829, 
ch. 20, re-enacted in the Revised Statutes, ch. 87, sec. 24, no deed 
of trust or mortgage of real or personal estate shall be valid to 

pass property as against creditors or purchasers for a 
(194) valuable consideration from the donor, mortgagor or bar- 

gainor, but from the registration of such deed. ‘The pres- 
ent case evidently does not fall within this act. 

Both the deeds are postnuptial settlements, and each may be 
regarded as voluntary so far as the present parties are concerned, 
and, as between them, entitled to its proper operation. Now, 
no power having been reserved in the first deed to revoke the 
trusts therein declared, the whole question turns upon the con- 
struction of that deed. The next of kin insist that the ultimate 
limitation in 1t must be understood as a limitation of one moiety 
to the wife and the other moiety to the child or children of the 
bargainor hving at his death. But this cannot be without de- 
parting from the obvious meaning of the terms used. The 
trustee after the death of the bargainor is to convey whatever 
may remain “in equal proportion to my wife, Naney Blount, 
and to such child or children of Josiah C. Blount as may be 
living at the death of the said Josiah C. Blount.” The wife 
and such child or children of the said Blount as may be living 
at his death are the persons to whom the conveyance is to be 
made, and it is to be made ‘in equal proportions,” that is to 
say, each of these designated objects of his bounty is to receive 
an equal part. It cannot be doubted that if two or more of his 
children had survived each would have been entitled to share 
equally with the widow. The birth of another child or of more 
children would lessen her part; the death of any of them in- 
creases it. As the trustee is ordered to convey to her and to 
such child or children as may be living at the death of the 
settler, and there are none such, she becomes upon that event 
the sole object of the settler’s bounty and is entitled to all that 
remains after payment of his debts. 

Per Curiam. Declared accordingly. 
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(195) 
DAVID McREYNOLDS vy. JOSHUA TTARSHAW. 


1. A Dill to enjoin a defendant from,praying judgment and taking out 
execution upon an injunction bond. after the injunction has been 
dissolved. is a proceeding entirely unknown in equity practice, 
and cannot be supported on any principle. 


lo 


Objections to the bond, if there be any. must be urged when the 
defendant moves for execution to issue, 


we 
=e 


. When such a motion is made, and it is objected that the bond has 
been altered in a material part by the defendant's agent or that 
there is any other substantial reason why execution should not 
issue, the court may. in its discretion, continue the motion for 
the purpose of satisfying itself as to the facts. 

4. Vhe court may ascertain these facts either by affidavits or upon 

in issue to be tried by a jury or by an action at law upon the 

bond to be ordered by them. 


THis was an appeal from two interlocutory decrees made at 
Spring Term, 1842, of Cueroxer Court of Equity, his Honor, 
Bailey, J., presiding. 

The questions presented are fully stated in the opinion deliv- 
ered in this Court. 


J. HM. Bryan and J. G@. Bynum for defendants. 
No counsel for plaintiff. 


Gaston, J. At the last term of this Court we had occasion 
to consider (ante, 29) an appeal which had been taken from an 
interlocutory decree of the Court of Equity for the county of 
Cherokee dissolving the injunction which the plaintiff had ob- 
tained upon the filing of his bill. <A certificate was transmitted 
to the court below declaring the judgment of this Court that 
there was no error in the deere, and thereupon the plaintiff 
filed another bill in the court below called a supplemental bill, 
wherein he charged that soon after the interlocutory decree was 
made the Superior Court of Macon, wherein the judg- 
ments had been rendered, did, on the application of the (196) 
plaintiff, order the executions issued on-the said judg- 
ments to be set aside; that the said judgments had become dor- 
mant, and that executions could not lawfully issue thereon until 
the judgments should be revived by scire facias. And it was 
further charged that the defendants threatened, nevertheless, to 
pray for a judgment on the injunction bond executed by the 
plaintiff and his sureties when the original bill was filed, and it 
was praved that they should be enjoined from moving for said 
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judgment or in any other way enforcing the said bond. The 
court refused to grant the injunction thus asked, and from this 
refusal the plaintiff was permitted to appeal to this Court. The 
defendants thereupon prayed a judgment against the plaintiff 
and his sureties on the injunction bond, when an affidavit was 
offered of one of the sureties, averring that the said bond had 
been materially altered since its execution by one of the counsel 
of the defendants; that the subscribing witness to the instru- 
nent was a resident of the State of South Carolina, and that if 
an opportunity should be afforded of taking his deposition the 
affiant would be able to prove this alleged alteration. Upon this 
affidavit his Honor declined giving the judgment as prayed, and 
ordered the motion therefor to be laid over until the next term 
of the said court. From this interlocutory order the defendants 
praved and obtained an appeal to this Court. 

We do not see how a doubt can be entertained of the correct- 
ness of both the interlocutory orders complained of. 

The supplementary bill, as it is called, is a perfect novelty. 
An injunction is a prohibitory writ specially prayed for, because 
of matter of equity, requiring this extraordinary interposition 
of a court of conscience, to restrain a party fron doing some 
act in pats or from pursuing some proceeding 1n another eourt 
that is miquitous but from which he cannot otherwise be effec- 
tually restrained. An application to a court to restrain one of 
its suitors from moving the court for any relief to which he 
beheves himself entitled can scarcely be considered as seriously 

made, If the contemplated motion be one which under 
(197) the circumstances of the case 1s not proper to be granted, 

these circumstances should be disclosed or bronght to the 
notice of the court upon the motion itself. The ground of 
enjoining proceedings in other courts is because those courts, 
from the nature of their organization, cannot take effectual cog- 
nizance of the special matter which renders the proceedings 
therein iniquitous. But the court which is asked to enjoin pro- 
ceedings because of equitable matter alleged is unquestionably 
competent, when it shall be asked to sanction those proceedings, 
to determine whether they be iniquitous or not—whether it shall 
sive or withhold that sanction. Besides, there is not the slight- 
est ground of equityin the supplemental bill. When the extraor- 
dinary remedy of injunction is asked for, the court is bound 
to take care that this restraint on the leg “al right of a citizen 
shall not be granted without effectual security being taken that 
he shall not be injured thereby. Upon an injunction to restrain 
the collection of money recovered by a judgment at law the 
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ordinary practice in England is to require as a condition prece- 
deut that the money be deposited in court. No doubt there are 
cases 1n Which this practice ought to be observed with us. But 
In no case Call an injunction issue to restrain an execution for 
a debt recovered at law (unless when the money is so deposited) 
without requiring of the complainant bond and sureties for the 
payment of the money into court upon the dissolution of the 
injunction. Rev. Stat., ch. 32, see. 11. Such a bound has been 
given in this case. The injunction was dissolved, and the plain- 
tiff charges it to be iniquitous to hold him to the performance 
of this obhgation, because those for whose security it had been 
requir ed cannot get a speedy remedy for their debt by execution 
in the court of law! This bond was intended as a cumulative 
remedy for the benefit of the judgment creditor, and the very 
circumstance which shows a special necessity for its exercise 1s 
set up as a reason why he should not be permitted to resort to 11. 
Equally unfounded is the complaint of the defendants with 
respect to the interlocutory order from which they have appealed. 
It is no more than the holding over of the motion of the defend- 
ants for further advisement, and under no circumstances 
that we are aware of can such a proceeding be the subject (19S) 
of an appeal. The defendants, as 1t appears from the 
case made by his Honor, insisted that the act of the Legislature 
preseribes that injunction bonds, upon the dissolution of an in 
junction, shall be proceeded on “in the same manner aud under 
the same rules, regulations and restrictions” as bonds on ys eals 
from the county to the Superior Court (Rev. Stat. ch. 32, sec. 
13) and in regard to these, that “judgment may be fastanter 
entered up against the appellant and his sureties,” where the 
appellant fails in his appeal. But the direction to render the 
judgment rnstuuter ceytainly does not prohibit the consideration 
of anv matter of defense against the prayer for Judgment, and — 
when the court has reason to believe that such matter does exist. 
it cannot be doubted but that the court may afford time to make 
it appear satisfactorily. The case does not call on us for an 
opinion in what manner the defense here alleged ought to be 
shown. It must be established to the satisfaction of the court, 
aud this, we should presume, may be done by affidavits; or the 
court may in its discretion direct an issue to be tried by a Jury 
to pass upon its truth or order an action of debt to be brought 
at Jaw upon the bond. If it be ascertained that the bond has 
been altered in a material part by an agent of the defendants 
since its execution and without the assent of the obligors it will 
be the duty of the court to order it to be vacated. 
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It should be certified to the court below that there is no error 
in either of the interlocutory orders appealed from, and there 
ought to be judgment here for costs against the appellants re- 
spectively in their several appeals. 

Per Curiam. Ordered accordingly. 


(199) 
ROBERT BARNES v. JOHN W. CALTIOUN. 


1. The Court of Equity will grant injunctions to prevent undoubted 
and irreparable mischief: and it may thus act on the application 
of individuals. uot only in the case of a private nuisance. but, 
where the individuals suffer special injury, in the case of public 
nuisances also. 

2, But the court will only exercise this power in a case of necessity, 
where the evil sought to be remedied is not merely probable. but 
undoubted. And it will be particularly cautious thus to inter- 
fere where the apprehended mischief is to follow from such 
establishments and erections (as, for instance, a public mill) as 
have a tendency to promote the. public convenience. 


Tus cause was removed to the Supreme Court for a hearing, 
by consent of parties, at Spring Term, 1842, of EncxcomBE 
Court of Equity. 

The questions arising upon the pleadings and proofs are stated 
in the opinion of the Court. 


B. F, Moore for plaintiff. 
Badger, J. H. Bryan and Whitaker for defendant. 


Gaston, J. The object of this bill is to enjoin the defendant 
from erecting a mill on a branch of a ereek running through his 
land in the county of Edgecombe. The plaintiff alleges that 
the erection of the proposed mill would pqnd the water back and 
cause it to overflow a considerable part of his land, and prove 
utterly destructive to the health of himself and his family and 
highly injurious to that of several of the neighbors. The de- 
fendant admits that the erection of the mill will cause the water 
to overflow a part of the plaintiff’s land, which he alleges to be 
unfit for cultivation; insists that the mill is called for by the 
wants of the community, and utterly denies that its erection will 

produce any injury to the health of the plaintiff or his 
(200) family or to that of anv of his neighbors. Thirty-eight 

witnesses have been examined, and we have not only heard 
all these depositions read, but have deliberately read them after- 
wards in our chambers. It is unnecessary to state them minutely, 
but the material facts which we colleet from them are as follows: 
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The tracts of land of the plaintiff and the defendant are situ- 
ated in the fork of a creek and on the south side of that branch of 
the creek on which it is proposed to erect the mill. Their dwell- 
ings are about 150 vards apart, each about half a mile from the 
run of the branch, the plaintiff’s higher up the branch than the 
defendant’s. At the proposed mill. site, which is nearly oppo- 
site to the defendant’s dwelling, a dam was raised upwards of 
fifty years ago by an ancestor of the defendant as preparatory 
to the erection of a mill, but he was prevented from completing 
his purpose by a want of means, or a supposed want of means, 
and the place left in the dam for the mill was never closed and 
the water consequently not ponded back by the dam. The mill, 
to be useful, should have'a head of seven or eight feet of water, 
and to obtain this head the water must be ponded back about a 
mile and made to cover about thirty acres of land. This land 
is now low and wet, with a growth of gum and oaks, and more 
of it belongs to the defendant than to the plaintiff. The water, 
by being thus ponded, will be brought to within 700 vards of the 
plaintiff’ dwelling, and in one place, where there is a short 
depression or ravine, to within 500 vards thereof. A good mill 
there erected would be a public convenience, especially to those 
neighbors who live on the north side of the branch, and seems to 
be generally desired by them; but doubts are entertained bv 
several of the witnesses whether a mill can be made to stand per- 
manently at that place. 

On the question how far the erection of the proposed mill 
would prove injurious to the health of the plaintiff and his 
family or to that of his neighbors we are furnished with testi- 
mony of two kinds. The first consists of the opinions of wit- 
nesses derived, as they declare, from their observation and expe- 
rience, Upon these it is impossible to arrive at anv cer- 
tain conclusion. Many declare their decided conviction (201) 
that it will be exceedingly pernicious to the health of the 
plaintiff’s family and that of the neighbors, while an equal num- 
ber, at least, express with great confidence the opinion that it 
will be perfectly harmless in this respect. Two medical gentle- 
men depose that newly-erected mill ponds generate poisonous 
miasma because of the decomposition of the trees killed by the 
standing water; that this miasma is far more injurious to resi- 
dences on the north than on the south side of ponds because of 
the general prevalence of southerly winds in the summer season, 
and that physicians are not agreed as to the extent to which 
this miasma will reach, some oleae that it will not be inju- 
rious beyond a quarter of a mile, while others teach that its 
deleterious effects will be felt two miles off. 
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Upon the whole we confess that the strong leaning of our 
opinion is with those who think that the apprehensions of the 
plaintiff are not without foundation. But we do not on that 
account feel ourselves authorized to grant the extraordinary 
remedy which he asks of us. We entertain no doubt of the 
right of this Court thus to act in.cases of undoubted and irrep- 
arable mischief, and we hold that it may thus act upon the 
application of individuals, not only in the case of a private 
nuisance, but, where the individuals suffer special injury, 1m the 
ease of a public nuisance also. Spencer ev. R. R., 8 Simons, 193. 
But it will only act in a case of necessity, where the evil sought 
to be prevented is not merely probable, but undoubted. And it 
will be particularly cautious thus to interfere where the appre- 
hended mischief is to follow from such establishments and erec- 
tions as have a tendeney to promote the public convenience. 
No one can read our statutory provisions on the subject of 
erecting public mills and declaring the remedy for persons in- 
jured by the erection of public gristmills or mills for domestic 
manufactures or other public purposes, and fail to see that the 
Legislature has manifested a strong disposition to favor thein. 
It would ill accord with the duties of the ministers of law to act 

counter to the policy of the makers of the law. 
(202) If the plaintiff, indeed, were without other remedy we 

should feel ourselves bound to interpose in his behalf; for 
the act contemplated by the defendant is an admitted wrong. 
The defendant has no right to overflow the plaintiff’s land. 
But the plaintiff is not without remedy. He can prefer his peti- 
tion at law, and on the trial he will be entitled to recover dain- 
ages, not only for the direct injury of overflowing his land, but 
for the injurious effects therefrom resulting to health. And it 
is specially provided by the statutes referred to that if the an- 
nual damage be estimated by the jury as high as twenty dollars 
the plaintiff may by repeated actions compel the defendant to 
take down his mill. 

This legal remedy will probably prove efficacious for every 
legitimate purpose, and to this remedy we must leave the plain- 
tiff. 

The bill must be dismissed, but, as we think, without costs. 

Per CcrRIAM. Bill dismissed without costs. 


Cited: Ellison v. Comrs., 58 N. C., 58; Clark v. Lawrence, 
59 N. C., 85; Dorsey v. Allen, 85 N. €., 362; Redd v. Cotton 
Mill, 186 N. C., 844; Durham v. Cotton Mills, 141 N. C., 630; 
Hickory v. R. R., 148 N. C., 452; Pedrick v. R. B., rb., 509; 
Durham v. Cotton Mills, 144 N.C., 711. 
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EDWARD DAVIE aNp Wire AND OTITERS y. WILLIAM KING 
AND OTHERS, 
1. A slave, acquired by a testator after the execution of his will and 


given by him to one of his children, by parol, passes under a gen- 
eral residuary clause. 


te 


The parol gift was void, and a bequest of “the residue” passes all 
the personal estate of the testator at the time of his death not 
otherwise specifically disposed of by the will. 


THIS cause was transmitted by consent of parties to the Su- 
preme Court, at Spring Term, 1842, of Person Court of Equity. 
The facts are set forth in the opinion®of the Court. 


P. HH, Mangum for plaintiffs. 
W. A. Graham and Norwood for defeudaits. 


Rerrin, C. J. In 1834 John Holloway made his will and 
testament, and therein, after many devises and particular lega- 
cies of slaves and other things, he bequeathed as follows: “The 
residue of my estate, if any, to be equally divided among all 
my children,’ and he appointed the defendant King and three 
others his executors. The testator died in 1840, and the will 
was proved by King and others, the executors, who properly 
administered the estate, as is admitted in the bill, except as to a 
certain slave called Grace. The bill is filed by some of the tes- 
tator’s children against the other children and the executors, 
and states, as to the said slave, that she belonged to the testator 
at his death, and was not specifically given away in the will, 
but formed a part of the residue of the es state, and ought to be 
divided among all the children equally; but that the de- 
fendant King ‘had her in his possession, and, claiming her (204) 
as his own pr operty, refused to account for her as a part 
of his testator’s estate. The prayer is that she may be declared 
to be a part of the residue and distributed accordingly. 

It is not material to mention the answers of any of the de- 
fendants except that of King, upon which the only question in 
the cause arises. He states that he married a daughter of the 
testator’s by his second wife, who was a daughter of one Halli- 
burton, and that after the testator had made his will Pallibur- 
ton gave to his son-in-law, Holloway, the slave in question, and 
that the latter never took her into his actual possession, but 
caused her to be sent directly from Halliburton’s to the defend- 
ant King as a gift and advancement from Holloway to his 
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daughter, Mrs. King, and her husband, and that as such he 
(King) received her and had her in possession for more than 
three years before and up to the time of Holloway’s death, claim- 
ing her as his own, and that the testator frequently during that 
period declared that he had given the slave to the defendant 
King. Upon those facts the answer insists that the testator did 
not consider Grace as a part of his estate and that by a proper 
construction of the residuary clause she does not pass under it, 
but that the testator died intestate as to her, and that thereby 
the parol gift to King became a perfect title upon the death of 
Holloway. 

The Court is relieved from the duty of considering the latter 
point made in the answer, upon the effect, under the act of 1806, 
of intestacy as to a particular slave before put into possession 
of a child by the parent, upon which doubts may vet be enter- 
tained. Stallings v. Stallings, 16 N. C., 298; Hurdle rv. Elliott, 
23 N. C., 174. Weare thus relieved, since there cannot be a 
doubt that the testator did not die intestate as to this slave. 
The answer notices the fact that Holloway acquired the negro 
after he made his will, and upon that, coupled with the parol 
gift to King and wife, the argument is founded that the testator 
did not intend to include this slave under the residuary clause. 
But it is clear law that a general residuary clause passes a per- 
sonalty not otherwise effectually disposed of, although acquired 

subsequently to the execution of the will. In this respect 
(205) wills and testaments differ, a devise passing only such 
land as the party had at the time of making the will, 
while a disposition of personalty takes all the testator should 
have at his death. Which last is not upon any intention to pass 
a particular chattel not owned by the testator when he made his 
will, but it goes upon the general intention declared by him in 
the residuary clause not to die intestate as to anything. Sorrey 
v. Bright, 21 N. C., 118. This instrument therefore passes all 
that it would have done had it been executed immediately before 
the testator’s death; and as the words, “the residue of my estate,” 
are broad enough to take in this negro if she belonged to the. 
testator, the only question is, Did she belong to him ? Upon 
that there is no doubt. Both parties claim under bim, and the 
defendant by parol gift, amounting only to a bailment, to hold 
at the testator’s pleasure, capable of becoming a valid gift ab 
initio upon a condition (which has not happened) that the tes- 
tator should die intestate. In a case not so strong as this (Ac- 
Connell v. Peebles, 21 N. C., 601) we held that under a gift of 
“all my negro slaves,” not only those in the testator’s possession, 
but those previously given by parol to his children, passed. This 


152 


Neo JUNE TERM, 1842. 


rn, 


DEVEREUX vt. DUNN, 


Or ee, 


slave must therefore be declared a part of the residue of the 
testator’s estate and the usual accounts and directions for a divi- 
sion among the children be ordered. 

Per Curiam. 7 Decreed accordingly. 


Cited: Benehan v. Norwood, 40 N. C., 109. 


(206) 
SARAH FE. DEVEREUN anp oruers v. BENJAMIN DUNN, 


A devised as follows: “I devise and bequeath to my wife, S. E. D.. 
uxt to iny daughter, KB. J. 2D... and their heirs forever. all iy 
estate, real and personal, to be equal and joint heirs. to sell and 
dispose of the same, and te the survivor on the death of either 
of them; and should my wife bring forth a living child, being 
now in a state of pregnancy. I make such ¢hild equal and joint 
heir with my child FE, J. D. and my wife SE. D. T further ap- 
point my wife. S, Kk. D., sole executrix. all my estate real and 
personal being at her absolute disposal during the minority of 
my child or children, she having the sole guardianship of said 
children.” The testator died. and the child of which his wife 
Was pregnant was afterwards born: Ae/d, (1) that on the birth 
of the posthmnous daughter the mother and her two daughters 
were devisees and Jegntees in comunon in fee, subject. at least. as 
between the mother and her daughter FE. J. D.. to an executery 
devise over to the survivor: (2) that the widow had no power 
wuder the will to sell the real estate: that the deed of the daugh- 
ters, they being under age. would be either void or voidable, and. 
therefore. that a contract for the sale of the land could not be 
enforced. 


THIs cause was transmitted, by consent of parties, to the Su- 
preme Court, from the Court of Equity of Berrriz, at Fall 
Term, 1841. 

The bill was filed at Fall Term, 1841, in the name of Sarah 
E. Devereux, Elizabeth J. Devereux and Georgiana Devercux. 
the latter being infants, who sued by their mother, the said 
Sarah, and alleged that in 1837 George P. Devereux, of the 
county of Bertie, departed this hfe, having first dulv made and 
published his last will and testament in writing, whereby he 
devised to the plaintiffs a certain plantation in the county of 
Bertie and ae them the negroes, stock and tools which 
were upon the same; and the plaintiffs further alleged that by 
the said will certain powers of sale were vested in the said 
Sarah E. Devereux; that in the execution of the said (207) 
power the said Sarah E. Devereux, in March, 1841, con- 
tracted to sell the said land, slaves, stock and tools to the defend- 
ant, Benjamin Dunn, by written articles, a copy of which was 
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annexed to the bill, in consideration of the sum of $25,000, to 
be paid in the manner stipulated in the said articles. The plain- 
tiffs further alleged that the said Benjamin was perfectly willing 
to perform the contract and that the said Sarah was also per- 
fectly satisfied therewith, but that the said Sarah and the said 
Benjamin were advised that the said Sarah might have exceeded 
the powers given by the said will, and the said Sarah was tn- 
willing so to do, and the said Benjamin very reasonably might 
decline completing the said purchase until he was certain that 
the said Sarah had the power to convey to him a perfect and 
indefeasible title. The plaintifis then averred that they were 
advised that the said Sarah had in and by the said will ample 
power to make the said contract of sale, and they prayed that 
the said Benjamin might specifically execute the same. 

The defendant in his answer admitted the death of George P. 
Devereux, the execution and probate of his last will and testa- 
ment and the contract between the defendant and the plaintiff 
Sarah, as stated in the plaintiff’s bill, and averred his readiness 
to comply with this contract on his part provided the said Sarah 
was authorized by the will of the said George to make such con- 
tract, and provided he could receive a secure title to the prop- 
erty contracted to be sold to him. 

The following is a copy of the will referred to in the bill and 
answer: 


“J, George P. Devereux, of North Carolina, being in sound 
and disposing mind and memory on this 5 May, 1837, now re- 
voke all my former wills and testaments. 

“T give and bequeath to my ever dear wife, Sarah Elizabeth 
Devereux, and to my dear daughter, Elizabeth Johnson Deve- 
reux, and their heirs forever, all my estate, rea: and personal, 
after all my debts are paid, to be equal and joint heirs to sell 
and dispose of the same, and to the survivor on the death of 

either of them. And should my wife bring forth a hving 
(208) child, being now in a state of pregnancy, I make such 

child equal and joint heir with my child, Elizabeth John- 
son Devereux, and my wife, Sarah Elizabeth Devereux. I fur- 
ther appoint my wife, Sarah Elizabeth Devereux, sole executrix, 
all my estate, real and personal, being at her absolute disposal 
during the minority of my said child or children, she having the 
sole care and guardianship of said children. Being now, as I 
apprehend, on the borders of eternity, I solemnly declare this to 
be my last will and’testament, in presence of 
“G. P. Deverevx.” 
(Attested by three witnesses. ) | 
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“Whereas, I, George P. Devereux, of the State of North Car- 
olina, having made and duly executed my last will and testament 
In writing bearing date 5 May, 1837: Now, I hereby declare this 
present writing to be a codicil to my said will, and direct the 
same to be anriexed thereto and taken as part thereof. And I 
do hereby give aud bequeath to my dear wife, Sarah Elizabeth 
Devereux, aud to my dear daughter, Elizabeth Johnson Deve- 
reux, and to any future issue of my wife, now enceinte, due pro- 
portions, equally to be divided of, in and to any and all lands, 
tenements, slaves and other personal estate which may come to 
me by devise, descent or gift from niy father or any other 
source, to them and their heirs and assigns forever, and in ease 
of either of them dying without a will, to the survivor or sur- 
viyvors of them, their heirs and assigns forever. In witness 
whereof I, the said George P. Devereux, have to this codicil set 
iy hand and seal, this 5 May, 18387. 

(Attested by three witnesses. ) “G, P. Deverevx.” 


The cause was set for hearing upon the bill, answer and 
exhibits, the latter consisting of av will and the contract re- 
ferred to, and was then transmitted to this Court. 


Badger for plaintiffs. 
No counsel for defendant. (209) 


Danie, J. The bill is brought for a specific execution of 
ail agreement entered into by the defendant and Sarah E. 
Devereux that the defendant would purchase the land, slaves 
and farming stock therein mentioned. The defendant is will- 
ing to complete the purchase if he can get a good title to the 
whole property. The complainants’ title to convey the land 
rests upon the last will and testament of George P. Devereux, 
the late husband of the plaintiff Sarah E. Devereux and father 
of the other plaintiffs. The will is made a part of the case; 
and in construing it we will say, first, that on the birth of the 
daughter Georgiana the mother and her two daughters were 
devisees and legatees as tenants 1n common in fee; subject, at 
least, as between the mother and her daughter Elizabeth, to an 
executory devise over to the survivor on the death of either of 
them. Whether the words “and to the survivor on the death of 
either of them” extends to the share of Georgiana it 1s not now 
necessary to declare. Sufficient it is to say that Mrs. Devereux 
has not, under the words contained in this part of the will, “tO 
be equal and joint heirs to sell and dispose of the same,” power 
to make an absolute title in fee or such a title as this Court 
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will compel a defendant to take. The two infant daughters 
have interests in the estate, and any deed from them would be 
void or voidable. Second, the testator, after making his wife 
sole executrix, speaks as follows: ‘All my estate, real and per- 
sonal, being at her” (his wife’s) “absolute disposal during the 
minority of my said child or children, she having the sole care 
and guardianship of said children.” We are unable to see from 
this clause any power given to Mrs. Devereux to convey for a 
longer period than her children respectively remain under the 
age of twenty-one years. The plamtiffs in no way can make a 
good and absolute title in fee to the land, so far as we can dis- 
cover. The bill must be dismissed with costs. 
Perr CvrtamM. Bill dismissed with costs. 


(210) 
Tiki STATE ON THE RELATION OF THE WARDENS OF THE POOR OF 
Beaurort County vy. WILLIAM B. H. GERARD. 


A devised certain lands to his wife for life. and after her death to 
B. &S. for life. and ‘after the death of B. 8S. to the poor of the 
county of Beaufort, on the express following conditions and no 
other, that ts to say, that they shall never be sold, but be held 
as a stock belonging to said poor, subject to be rented, cultivated 
or leased, as the wardens or managers of the poor may deem 
most advisable, but never to be let for a longer term of time than 
seven years, and no more timber to be used than is necessary for 
the use of farming,” ete.: Held, (1) that this devise did not vest 
the legal title to the lands in the wardens of the poor, either as 
individuals or in their corporate capacity, and that therefore 
they liad no right to recover them at law; (2) that a devise to 
“the poor of a county” is a devise to “such a charitable purpose 
as was allowed by law” before the passage of our statute con- 
cerning charities (Rey. Stat.. ch. 18), and is therefore embraced 
within the provisions of that statute, and that it is sufficiently 
definite to authorize a court of equity to enforce it; (3) that the 
perpetuities, forbidden by our Constitution. are estates settled for 
private uses so as to be unalienable. and do nat include public 
charities. 


Tuis was an appeal from the decree of his Honor, Settle, J/., 
at Fall Term, 1841, of Beavrorr Court of Equity, sustaining 
the defendant’s demurrer and dismissing the plaintiff’s bill. 

The bill, which was filed at Fall Term, 1839, was at the in- 
stance of the Solicitor for the State in the Second Judicial Dis- 
trict, by and at the relation of the wardens of the poor of Beau- 
fort County, against Wiliam B. H. Gerard. The bill charged 
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that Charles Cae late of Edgecombe County and ae of 
North Carolina, died seized and possessed of certain tracts of 
Jand lying in the county of Beaufort, and by his last wil 

and testament, duly executed and admitted to probate in (211) 
the Court of Pleas and Quarter Sessions of the said 

county of Edgecombe, at November Term, 1797, devised aud be- 
queathed unto his mother, Dinah Simon, to have and to ‘hold 
for the term of her natural life, the said tracts of land which 
were particularly set forth in the said last will and testament 
and in the deeds and conveyances there referred to, copies of 
all which were appended to the said bill and prayed to be taken 
as part thereof; that by the said last will and testameut he 
further devised the said lands, after the death of the said Dinah, 
unto Benjamin Simon for the term of his natural life, and after 
the death of the said Benjamin, “to the poor of the county of 
Beautort on the express following conditions and no other, that 
is to say, that they shall never be sold, but be held as a stock 
belonging to the said poor, subject to be rented, cultivated or 
leased, as the wardens or managers of the poor may deem most 
advisable, but never to be let for a longer term of time than 
seven years, and no more timber to be cut than is necessary for 
the use of farming, etc.” ; that after the death of the said Charles 
Gerard, which took place some time in March, 1797, the said 
Dinah Simons remained in possession of the said lands until the 
period of her death, some time in 1818; that the said Benjamin 
died in the lifetime of the said Dinah; that in 1819 the wardens 
of the poor took possession of the said lands and rented them to 
divers persons for the period of seven vears for the use of the 
poor of the said county, according to the intent and meaning of 
the said will, and that their lessees entered and took possession 
of the said demised premises; that shortly after the expiration 
of these several leases the defendant. William B. H. Gerard, 
entered and took possession of the said lands, claiming to be the 
heir at law of the said Charles Gerard and thereby law fully 
entitled to the same, and has since continued and is now in pos- 
session of the same; that the relators hoped to be allowed by him 
to manage and lease out the said lands to the use of the poor. 
according to the intent of the will of the testator, and frequently 
requested of him that he would allow them so to do, but that he 
had absolutely refused to do so or to give anv account of 

the rents and profits of the same, so that the charitable (212) 
intentions of the testator were hkely to be wholly frus- 

trated. The bill then prayed that the said charity might be 
established and the defendant be declared a trustee for the hene- 
fit of the poor of the said county of Beaufort, of the said lands, 
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subject to the coutrol and management of the said wardens, 
according to the intentions of the testator as before set forth, 
aud that he might render an account of the rents and profits of 
the said lands for the time he has had possession thereof, under 

the direction of the court, and might pay over the sum which 
might be found due to the said wardens to be apphed according 
to the said will, and for such other and further relief, ete. 

To this bill the defendant put in a general demurrer, and the 
plaintiff joined in demurrer. Upon argument the demurrer was 
sustained and the bill dismissed, from which decree the plain- 
tiff appealed to the Supreme Court, 


J. H. Bryan in support of the demurrer. 
Wiliam B. Rodman for plaintiff. 


(217) Gasrox, J. We are of opinion that none of the 
grounds taken in support of the demurrer in this case 
can be sustained. 

It has been insisted that if the lands which are the subject of 
this controversy have been devised to the wardens, either as 
individuals designated by that description or as a corporate 
body in our law, the case is one purely legal and furnishes no 
matter for the cognizance of a court of equity; and, on the other 
hand, if the devise be one to the poor of the county, it is utterly 
void because of its indefiniteness. We hold it to be pertectly 

clear that the devise was not made to individuals charac- 
(218) terized by the description of wardens of the poor, nor can 

we construe the devise as one made to the wardens in their 
corporate or quasi-corporate capacity. To give the devise the 
first of these constructions would be not only to depart from 
the language of the will, but to violate the obvious intent of the 
testator that the subject- matter of the devise “should be under 
the direction of the persons who should from time to time be 
the trustees or managers of the poor.” Nor will the language 
of the will warrant the exposition that the lands are given to 
the wardens in their poljtical capacity. As has been well re- 
marked, in the argument in behalf of the information, the gift 
is not to the wardens of the poor, but “to the poor of the county 
of Beaufort,” and it is of lands of which the testator declares 
“that they shall never be sold, but be held as a stock belonging 
to the poor of the county of Beaufort” and “subject to be rented, 
cultivated or leased, as the wardens or managers of the poor may 
deem most advisable.” Tn his contemplation the gift is to the 
poor—the property is to be the property of the poor subject 
to a power in “the wardens or managers” to make the property 
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beneficent to the poor. Besides, had the devise been directly 
made to the wardens in their political capacity it must have 
failed, because in that capacity they had not the ability to take 
by devise. There is no ground, ther efore, for the objection that 
here was a plain remedy at law. It is true, as insisted by the 
counsel for the defendant, that as a direct devise to the poor of 
the county of Beaufort the devise cannot have effec?. “The 
poor of a county,” as defined by our laws making provision for 
their care, maintenance and support, are a Auctuating body. 
consisting of those who from time to time, because of age, in- 
firmity or calamity, are unable to subsist of themselves and are 
are therefore declared the subjects of a public charge. It 1s to 
this fluctuating body the testator would fain give these lands; 
but as the law has not conferred on it an artificial character 
which renders it able to take donations, the gift as a direct eift 
cannot have effect. 
But it by no means follows that the purpose of the testator’s 
disposition shall therefore be frustrated. The lands, 1 In- 
deed, for want of capacity in “the poor of the county” to (219) 
take, descended to the heirs at law of the testator; but the 
declaration of the testator that they shall be held for the poor 
of the county of Beaufort, to be rented, leased or cultivated for 
them, raises a charitable use or trust, which the law recognizes 
s good and which will be established and enforeed by the com- 
peteut authority. It is unnecessary to inquire in this ease 
whether the jurisdiction exercised by the courts of chancery in 
England in establishing a definite cha 2ritv, where the conveyance 
or devise was defective beeause of the want of proper persons to 
take in succession, had its rise after the Statute of Elizabeth 
or was settled before that statute upon prineiples mtroduced 
into the English jurisprudence from the civil law. There can 
be uo doubt but that it was the constant practice of that court 
before the colonization of America, and so continued down to 
the Revolution, to enforce such charitable dispositions. They 
were not permitted to fail because of the want of a trustee. and, 
in analogy to the rule of equity in other cases, the person on 
whom the legal estate devolved was declared in equity a trustee 
pro hae viee. There ean be no reason to doubt but that the 
jurisdiction of the court of chancery in this State while vet a 
colony was modeled after and regulated by the rules of the court 
of chancery in the mother country: and by the act of 1782, 
establishing courts of equity in this State, it was declared that 
they should possess all the powers and authorities that “the 
court of chancery which was oe held in this State under 
the late government used and exercised and that are properly 
19 


IN THE SUPREME COURT. [37 


STATE vU. GERARD. 


and rightfully incident to such a court agreeably to the laws in 
force in this State and not inconsistent with our Constitution.” 
The’ Statute of Elizabeth was avowedly passed to redress the 
misemployment of lands, goods and stocks of money theretofore 
given to certain charitable uses, though the mode of redress 
directed was by its enactments made to apply to subsequent dis- 
positions for such uses. This statute was in force in this State 
(Haywood v. Craven, 4 N. C., 360, 557, and Griffin v. Graham, 
S N. C., 96), and so remained, until it was superseded by our 
act concerning charities (Revised Stat., ch. 18), which 
(220) was passed expressly for the same purpose, viz., to secure 
the faithful management of all property, real or personal, 
which had been or thereafter should be granted by deed, will or 
otherwise for such charitable purposes as were allowed by law. 
The English statute in its recital enumerated many different 
sorts of gifts theretofore made, where the things so given had 
not been “employed according to the charitable intent of the 
givers and founders thereof, by reason of frauds, breaches of 
trust and negligence in those that should pay, deliver and employ 
the same”; and this enumeration in the statute was afterward 
often resorted to by the courts to aid them in ascertaining 
whether the intent to which subsequent dispositions of property 
were made should be regarded as equally charitable with that 
recognized as charitable ‘bv their statute. Our act considering 
that what was a charitable intent or purpose had then been w ell 
ascertained, instead of an enumeration of charitable purposes, 
used the comprehensive term, “such charitable purposes as are 
allowed by law.” There can be no question but that a gift to 
or for “the poor of a county” is such. The statute and the act 
are important, as regards the present inquiry, on/y because they 
declare the public will that such purposes are good purposes and 
ought to be protected and upheld. We confine our decision to 
the case of a charity where the objects thereof are definite, as 
they are in the case before us, “the poor of the county of Beau- 
fort.” In such a case we cannot doubt that a court of equity, 
in the exercise of a plain jurisdiction, will establish the charity 
and make the necessary decrees for causing it fo be executed. 
Where the gift is to charity merely, or to undefined purposes 
of charity, whether a court of equity has then a power to inter- 
fere and to select the charity opens a field of inquiry into which 
we shall not enter until the occasion may demand it. The 
charge in the information that the defendant entered upon these 
lands claiming them as the heir at law of the testator is suffi- 
ciently explicit, and the demurrer admits it for the present. If 
he have any other claim, or if he be not the heir at law, it is 
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competent for him to allege such a matter in his answer. 
The objection that the declared trust would establish a (221) 
perpetuity and is therefore forbidden by our Constitution 
is untenable. The perpetuities thereby contemplated are estates 
settled for private uses, so as to be unahenable. Griffin v. Gra- 
ham, 8 N. C., 96. This is a public charity. 

The decree below must be reversed with costs, the demurrer 
overruled and the cause remanded for further proceedings. 

Per Curiam. Ordered accordingly. 


Cited: Holland v. Pack, post, 260; Bridges v. Pleasants, 39 
Wig Any, OO deer a, Cates, AD4 NO. 51, 


WILLIAM WADSWORTIT v. JOHN GOSS. 


The plaintiff's bill in this case disinissed with costs. the allegations 
therein not being sustained by the proofs. 


Tuts bill was filed at Spring Term, 1836, of Davirpson Court 
of Equity. The defendant’s answer having come in, the injune- 
tion obtained on the filing of the bill was dissolved, and the bill 
lay over as an original bill. Replication was made and deposi- 
tions taken, when, at Spring Term, 1842, the cause was set for 
hearing and transmitted by consent of parties to the Supreme 
Court. 

The allegations of the bill and answer and the facts estab- 
lished by proofs will be found in the opinion delivered in this 
Court. 


Mendenhall for plaintiff. 
Badger and Waddell for defendant. 


Gastron, J. In April, 1836, the plaintiff, William Wads- 
worth, filed his bill in the Court of Equity for Davinson and 
therein charged that in January, 1834, at a public sale 
made by the defendant, John Goss, as the executer of (222) 
Frederick Goss, deceased, the plaintiff purchased a negro 
slave named Dick at the price of $150, and, to secure the pavy- 
ment of the purchase money, executed his bond with sureties for 
that amount payable twelve months thereafter. The plaintiff 
further charged that at the time of the sale the said negro was 
diseased; that this fact was well known to the defendant, but 
fraudulently concealed from the plaintiff; that the negro ln- 
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gered of the said disease for two or three months after the sale 
and then died of the said disease; that the plaintiff, since the 
death of the said negro, applied to the defendant to rescind the 
sale and return the plaintiff his bond, but the defendant had not 
only refused to comply with this request, but threatened to put 
the said bond in suit; and thereupon the plaintiff prayed that 
the defendant might be enjoined from suing upon said bond and 
for general relief. On the filing of the bill an jnjunetion issued 
to restrain the defendant from putting the bond in suit until the 
further order of the court. The defendant put in his answer 
to the said bill and therein denied positively that at the tine of 
the sale he knew or had heard or believed that the negro was in 
any way diseased; averred that no one in the State was better 
acquainted with the said negro than the plaintiff, who for vears 
before the sale and up to the time of sale was accustomed to see 
the said negro at his daily labor and to work with him, and 
declares that the defendant at the time of putting in the said 
answer, as he had continually done before, believed that the said 
negro was sound and free from disease at the time of the sale. 
Upon this answer the injunction was dissolved and the plaintiff 
had leave to hold over his bill as an original bill, and rephed 
generally to the defendant’s answer. The parties having taken 
their proofs, the cause was set down for hearmg and transmitted 
to this Court. 

We have examined ail these proofs, and deem it incumbent 
on us to state that the plaintiff has utterly failed to establish 
thereby the case made by his bill. There is testimony to render 
it pr obable that the negro was sick at the time of the sale. He 

so declared, but neither the plaintiff nor the defendant, 
(223) both of whom, according to the testimony, heard these 

declarations, placed any confidence therein, and the plain- 
tiff, according to all the witnesses, had far more nuinerous oppor- 
tunities and better means of learning the condition of the negro’s 
health than the defendant. There is no satisfactory evidence 
that this sickness, if it existed at the time of the sale, was a 
serious disease or occasioned the death of the negro, who con- 
tinued to work for the plaintiff until a very few days before his 
death; and above all, there is no proof from which fraud or 
deceit in the sale can be inferred against the defendant. It 
appears that the plaintiff bought what he deemed a great bar- 
gain; that he was offered an advance on his purchase and that 
he refused to take it. The speculation has proved a bad one, but 
the loss must remain where the act of Providence has thrown if. 

The bill must be dismissed with costs. 

Per Curtam. Decreed accordingly. 
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The court will not decree against the defendant. in opposition to a 
positive denial tn his answer. upon the uncorroborated testimony 
of a single witness. 


THis cause was transmitted from the Court of Equity of Ons- 
Low, at Spring Terni, 1842, by consent of parties, to the Su- 
preine Court for hearing. 

The pleadings and proofs are stated in the opinion deliverec 
in this Court. 


J.H. Bryan and J. W. Bryan for plaintiff. 
No counsel for defendant. 


DanteL, J. The plaintiff in his bill states that the defendant 
as administrator of one Burton hired to lim a negro man and 
that he gave his note for the hire. The negro (he savs) was 
hired as a sound and able-bodied slave. The slave appeared to 
be healthy at the tine, but in truth he was permanently diseased. 
whieh was unknown to him (the plaintiff). He further states 
that the slave in a short time became useless from the said dis- 
ease; that he returned the slave to the defendant, who aeeepted 
him and agreed to eanccl the contract and surrender the note: 
that notwiths tanding such agreement the defendant las brought 
suit on the said note and is now endeavoring to collect the saine 
out of the plaintiff. 

The defendant mm his answer admits that he as administrator 
of Burton hired to the plaintiff the slave, in January, 1837, and 
took his uote for the hire in February following. He denies 
that he had anv knowledge at the time of hiring that the slave 
was afflicted with anv disease or that he had ieee sick for a vear 
or two before. He savs that if he had known it he would 
have disclosed it. He denies that the slave was hired (225) 
as a sound and able-bodied negro. He admits that the 
slave was taken sick afterwards and was sent to him by the 
plaintiff; that he received him and endeavored to have him cured. 
But he positively denies that he made anv agreenient to cancel 
the contract and surrender the note. 

The plaintiff replied to the answer; and he has taken the 
depositions of two witnesses, Amon Rochell deposeth that the 
defendant, in May, 1837, told him that the plaintiff had brought 
the negro back. and ih at he was willing to it, and had taken him 
back. He said that he had not given back the note to the plain- 
fiat but that he had acted so gentlemanly he intended to give 
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him his note for the hire of the said negro. The defendant said 
that he was giving medicine to the negro; that he thought he 
would be able to cure him and make the slave useful as a cooper 
to him. Some weeks after, the defendant again said that he 
intended to give up to the plaintiff the note he held for the said 
negro. This witness states that he believes that the negro was 
diseased when the plaintiff hired him; that he as patroller had 
several times visited the slaves of Burton in his hfetime, and 
this slave was unwell and complaining. On his last visit as 
patroller the legs of the slave were swelled. 

Enoch Canady deposeth that he had been frequently at the 
house of Burton before his death, and this slave (Mack) was 
generally under complaint, and he has no hesitation in saying 
that the slave was diseased at the time of hiring. 

That the slave was at the time of hiring permanently diseased 
is very probable. But the plaintiff has failed to prove that the 
defendant hired him as for a sound and able-bodied negro, or 
that he had any knowledge of the disease at the time; therefore 
the charge of fraud entirely fails. Secondly, the evidence of 
the witness Rochell does not prove an agreement by the defend- 
ant to reseind the contract and surrender the note. If it did, 
this Court cannot decree, against the positive denial in the an- 

swer, upon the uncorroborated testimony of a single wit- 
(226) uess. The bill must be dismissed with costs. 
Per CURIAM. Bill dismissed with costs. 


JULIAN PICOT spy HIs GuarRpIAN vy. ROBERT ARMISTEAD 
AND WIFE. 


A by his Jast will. after making several hequests. devised as follows: 
“The balance of my estate IT dispose of as follows: I wish my 
wife. Marietta, to have the use of the same during her life or 
widowhood, If she marries. then I give her the one-half of this 
balance of my estate, to her and her heirs. the other half to my 
child or children living at my death. If my child or children 
should die before they arrive at the age of twenty-one or mar- 
riage, then I give their estate to my wife for life. remainder to 
inv father for life, remainder to ny mother for life. remainder to 
the survivor, in fee simple. For it will be seen that they, my chil- 
dren, will have some estate in possession on the marriage of my 
wife. Should my child or children either arrive at the age of 
twenty-one or be married, then I will that the one-half of my 
estate before given them be immediately delivered to them, their 
heirs and assigns.” <A died, leaving his wife and two children sur- 
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Viving him! His widow married. and then one of his children died 
intestate, under age. and unmarried: Held, that the deceased child 
took, on the marriage of its nother. a vested interest in the share 
of the estate devised to it, subject to the ulterior contingent re- 
miainders; and that, upon its death. that portion of the estate 
which was realty descended to the surviving child. and that por- 
tion whieh was personalty was to be equally divided between the 
mother and the surviving child. in hoth cases subject to the ulte- 
rior contingent remainders: Held further, that there were no 
Cross remainders by implication between the children. and that 
the remainders over to the wife. ete... could only take effect on 
the death of both, the children under age and unmarried. 


THIs cause was transmitted by consent from the Court 
of Equity of Wasutncton, at Spring Term, 1842, to the (227) 
Supreme Court. 

The plaintiff’s bill, which was filed at Spring Term, 1842, of 
Washington Court of Equity, charged that Peter O. Picot, the 
father of the plaintiff, having made a last will and testament in 
due form of law to pass real estate, departed this life in 1833; 
that of the said will he appointed Julian Picot, Sr., the executor, 
who, at November Term, 1833, of Washington County Court, 
proved the said will and took upon himself the burthen of exe- 
cuting the same; that the said executor assented to the legacies 
given in and by the said will and delivered the legacies, to which 
she was entitled, to the legatee, Marietta; that the said testator 
at the time of his death left his father, Julian Picot, his mother, 
Hannah, his wife, Marietta, and the plaintiff, surviving him; 
that his widow, Marietta, in about two months after the death 
of her husband, gave birth to a daughter (Elizabeth), who died 
about twelve months thereafter; that Hannah Pieot, the mother 
of the testator, has been dead several yédrs, and that Marietta, 
the widow of the said testator, intermarried with the defendant, 
Robert Armistead, in 1841, both of whom, as well as Julian 
Picot, the grandfather of the plaintiff, are still alive. The bill 
further charged that the testator charged the debts that were 
due to him with the payment of the debts he owed and gave to 
his father, Julian Picot, whatever balance might remain of the 
debts which were due to him after paying the debts he owed; 
that the residue of his estate, which consisted of negroes and 
other personal property of the value of $10,000 and real estate 
of the value of $3,000, he bequeathed and devised as follows: 
“T wish my wife, Marietta, to have the use of the same during 
her life or widowhood. If she marries, then I give her the one- 
half of this balanee of my estate to her oy. her heirs; the other 
half to my child or children ving at my death. If my wife 
does not marry, then at her death my will is that the portion 
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given ler for life be given to my child or children living at inv 
death. If my child or children should die before they arrive at 
the age of twenty-one or ivarriage, then I give their estate 
(228) to mv wife for life. remainder to Wy father for hte, re- 
mainder to my mother for life, remainder to the survivor 
in fee shinple.’ a copy of which will was appended to the said 
bill and made part thereof. The bill further charged that the 
said Marietta, aiter the death of her said husband and before 
her intermarriage with her present husband, sold a large por- 
tion of the personal estate which was bequeathed to her “during 
her lite or widowhood, and after her said intermarriage receiv od 
large sums for the hire of negroes, amounting in all to S800 or 
some other large sum of monev; that by virtue of the said will, 
1 connection itl the marriage of the said Marietta and the 
death of the said Elizabeth, the plaintiff is entitled to one-half 
of the sales of the said property aud hires of negroes, and that 
he had, by his guardian, since the said intermarriage, called 
upon the said Robert to account with and pav over to his said 
guardian one-half of the said sales of property and hire of 
negroes, which the said Robert refused to do, insisting that he 
in right of his said wife was entitled to three-fourths of the 
procoeds of the said sales and hire of negroes and that he was 
entitled to retain the remaining fourth, or the greater part there- 
of, In payment of expenses incurred by his said wife before her 
intermarriage with him, in boarding, clothing and educating the 
plaintiff. The bill charged that if any such expenses were in- 
curred by the said Marictta she did not intend at the several 
times when she paid them off nor at any other time before her 
intermarriage with the said Robert to make a charge for the 
same against the plaintiff, and that 1f she did intend to charge 
and did actually charge the plaintiff therewith she ought not to 
be allowed them in this Court, forasmuch as the plaintiff had 
no income whatever out of which they could have been paid, 
the plaintiff having no interest in any estate whatever -except 
what he derived under the will of the said Peter O. Picot. And 
the bill then prayed for an account, for a decree for what should 
be found due the plaintiff, and for general relief. 
The following is a copy of the will of Peter O. Picot referred 
to in the bill: 


(229) “Sratr or Nortu Carorzya—Washington County—ss. 
“My last will and testament is as follows: That mv 
debts shall be paid out of the debts due me; then all the judgments, 
bonds, notes and accounts due me I will and bequeath to my 
father, Julian Picot, his heirs and assigns. The balance of my 
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estate I dispose of as follows: I wish my wite, Marietta, to have 
the use of the same during her hfe or widowhood. If she inar- 
ries, then I give her the one-half of this balance of my estate to 
her and her heirs, the other half to my child or oo living 
at my death. Ge my wife does not marry, then at her death 
my will is that the portion given her for life be given to my 
child or children hying at iny death. If my child or children 
should die before they arrive at the age of twenty-one or mar- 
riage, then I give their estate to Iny wie for life, remainder to 
my father for life, remainder to my mother for life, remainder 
to the survivor in fee sumple. For it will he seen that they, mv 
children, will have some estate in possession on the marriage of 
my wife. Should my child or children either arrive at the age 
of twenty-one or be married, then [ will that the one-half of my 
estate before given them be immediately delivered to them, their 
heirs and assigns. I leave my wife the guardian of my chil- 
dren and my father the exeeutor of my estate. Signed, ete., 15 
October, 1832. PO; Pricer” 
(Attested by two witnesses. ) 


The defendants, Robert Armistead and Marietta, lus wife, 
answered and admitted all the material allegations in the plain- 
tiff’s bill and insisted that according to the true construction of 
P. O. Picot’s will, on the death of Elizabeth the whole of her 
share of the estate went over to the said Marietta, under the 
remainder limited in the said will, first for life and contingently 
in fee if she survived the father, Julian Picot. 


A. Moore and Iredell for plaintiff. 
Badger for defendant. 


Daniel, J. We are called upon to put a construction (230) 
on the last will of Peter O. Picot. Weare of the opinion, 
first, that on his death lis wife was tenant for hfe of the real 
and "personal estate, remainder to the two children, and that 
these estate were subject to be changed and altered on the con- 
tingency of the subsequent marriage of the widow. The child 
in ventre sa mere (Elizabeth) was to be considered a child zn 
esse and living at the testator’s death. Doe v. Clark, 2 H. Blac., 
379; Mogg v. Mogg, 1 Mer., 654; Trower vr. Butts, 1 Sim. & 
Stu., 181; 1 Powell on Dev., 326 (marginal page Jar. Ed.). 
Secondly, ‘the contingency happened—the wodow married the 
defendant Armistead. and then by force of the executory devise 
the wife took a moiety absolutely i in the real and personal estate. 
“The other half” (in the words of the will) was to go to “his 
ehild or children living at his death.” Thirdly, one of the tes- 
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tator’s children (Elizabeth) died before the marriage of her 
mother with Armistead and before she arrived at the age of 
twenty-one years or married. The defendants claim the share 
(which would have belonged to Elizabeth if she had lived) under 
this clause in the will: “If my child or children should die be- 
fore they arrive at the age of twenty-one or marriage, then I 
give their estate to my wite for life,” etc. The complainant 
claims the said share, contending that there were cross remain- 
ders between him and his sister by impleation. We are of 
opinion that the defendants have no right to the said share of 
the deceased child by force of the above-mentioned limitation in 
the will. For the testator intended that the moiety of his estate 
which he had given to his children should go over to his wife 
for life, ete., only on the event that both the children died before 
twenty-one years of age or marriage. These words, “die before 
they arrive at the age of twenty-one or marriage, then I give 
_ their estate to my wife for life,” ete., connected with the fact 
that the surviving child is entirely omitted in the clause creating 
the ulterior limitation, go strongly to prove that such ulterior 
limitation was not to take effect during the hfe of either of the 
children. 
Fourthly, was there among the children a cross limita- 
(231) tion by implication? We think that there was not. The 
contingent executory devise to the children of a moiety 
of the testator’s estate on the event of the marriage of the widow 
became vested on that event taking place. If the moiety to the 
children did not vest then, we would ask when could it ever 
vest? We think that it vested then, subject to be divested on 
the death of ali the children before the age of twenty-one or 
marriage. Elizabeth being a child in law living at the death of 
the testator, the contingent executory devise of one-fourth to her 
on her death was transmitted by the law to her representatives. 
And on the marriage of the widow it became vested in the said 
representatives subject’ to be divested and go over on the event 
that all the children died before twenty-one and unmarried. 
The last event has not arrived, and it may never arrive. Why, 
then, take from the representatives of Elizabeth her share and 
turn it over to Julian? If Julian should die before twenty-one 
or marriage, then and not till then will the representatives of 
Elizabeth be compelled to give up her share to the ulterior 
devisees and legatees. To introduce cross remainders in such 
a case as this would be to divest a clear gift to Elizabeth upon 
reasoning merely conjectural; for the argument that the testa- 
tor could not intend the retention of the property by the respect- 
ive devisees to depend upon the prescribed event happening to 
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the whole, however plausible, scarcely amounts to more than con- 
jecture. 2 Powell on Dev., 625 (Jar. Ed.). That such an 
executory devise as this became a vested interest immediately 
on the event happening, and that there was not a cross Innita- 
tion by impheation among the children on the death of either 
of them has been expressly decided by Lord Alranley, master of 
the rolls in Machell v. Winter, 3 Ves., 236, and although over- 
ruled by the chancellor on appeal (3 Vv es., 536), he still held to 
his opinion (see Booth rv. Booth, 4 Ves., 402), Afterwards, a 
case like the present in sii its points (Sh ey vr. Barnes, 1 Mer.. 
384) came on fora hearing before Sir William Grant. He held 
that the bequests vested immediately and that the share of the 
deceased child belonged to her representatives, subject to be di- 
vested and go over on the cent of all the children dying 
before twenty- -one or marriag Mr. Jarman savs, in his (232)- 
ge of Powell on Dae 630, that the case of Shey 
. Barnes may, it is conceived, be considered to have fixed the 
a of law on this important subject. The case of Scott vr. 
Bargeman, 2 P. W., 68, was decided in favor of the surviving 
child on the supposition ‘that the shares of the two deceased chil- 
dren were not absolutely vested. And Lord Rosslyn decided the 
ease of Machell v. Winter, 3 Ves., 536, on the same notion, that 
the shares of the two grandsons, who died under twenty-one, 
were contingent and not vested estate. All the chancellors in 
England who have said anything on the subject admit that if the 
legacy or devise is once vested it will go to the representatives 
on the death of a child in such a case as this, and the surviving 
child would not take by way of cross imitation by implication. 
Davis v. Shanks, 9 N. C., 117, appears to be in collision with the 
decision we are now about to make. That case does not appear 
to have been argued, and the court in giving their opinion seem 
to have gone on decisions governing devises to several as tenants 
in common in tail, with a remainder over in fee to a third per- 
son on the event of a/l the tenants in tail dying without issue. 
In such a case cross remainders between the tenants in tail hold 
of necessity. The testator has shown an intention to disinherit 
his heirs, and he has declared in his will that the ulterior devisee 
in remainder shall not take anything in the land until a// the 
tenants in tail shall die without issue. If, then, one of the 
tenants in tail die without issue that interest will go to the sur- 
yiving tenants in tail by wav of cross remainder by implication. 
a s case, Dver, 330; Holmes +. Meynell, Sir T. Ray., 452; 
2 Shaw, 1352 Gilbert vu. W itty. Cro. Ja., 655. These are 
“ee cases relied on ‘by the court in Daris rv. Shanks to support 
their decision. But when we come to ie these cases we 
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discover that they relate to quite a different subject from that 
which was then to be tried aud decided and that they do not 
govern the case which was then before the court. All the cases 
relied on in the decision of that case related to the rule creating 

cross remainders between tenants in t tail and had no bear- 
(233) ing on a case like this. 

Fifthly, the plaintiff is the sole heir and representative 

_ of his sister as to her real estate, and the personal estate of the 
child Elizabeth must go to her adntinistrator to be distributed 
among her next of kin, who are her brother, Juhan, and her 
mother , the present defendant. These representatives take the 
estates as above described subject to be divested and go over to 
the ulterior remainderman on the death of Julian under twenty- 
one and unmarried, 

Perhaps the parties will be satisfied with this declaration and 
adjust the matters in dispute between themselves. But this 
Court will not take the accounts until an administrator of the 
deceased child be made a party. 

By consent the cause was remanded to the court below. 


Cited: Coffield v. Roberts, 85 N. C., 278. 


CIIARLES GREGORY y. ELIJAT MURRELL. 


Where two persons engage in a common risk as sureties for a third, 
and one of them subsequently takes an indemnity frem the prin- 
cipal debtor, it inures to the benefit of both. 


Tus cause, having been set for hearing, was transmitted to 
the Supreme Court, by consent of parties, from the Court of 
Equity of Onsitow, at Spring Term, 1842. 

The pleadings and facts are stated in the opinion delivered 
in this Court. 


John H. Bryan and J. W. Bryan for plaintiff. 
No counsel for defendant. 


(234) Gaston, J. The plaintiff alleges in his bill that he 

and one Mabry Pettaway and the defendant had become 
bound as joint sureties for one Asa H. Rhodes on a note payable 
to the president and directors of the Bank of the United States, 
at their branch at Fayetteville, in this State; that the said note 
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had been renewed by payments of installments made bw the said 
Rhodes until it was reduced to the sum of $600, for which sum 
the last note was given; that this note beeame due on 5 May, 
1833, and not having been paid according to its tenor, the same 
Was put in suit against all ie parties thereto, judgment thereon 
obtained and the “said judgment and costs paid by the defendant 
and the plaintiff, each contributing the sum of $350.2 The 
bill further states that Rhodes became utterly insolvent ane Tre- 
moved out of the State; that Pettaway died, John B. Tho: upson 
administered on his estate and that said estate is entirely in- 
solvent. It further charges that on 11 September, 1833, Rhodes 
executed to the def favdant a bill of sale fou two negroes, Dinah 
and Clary, for the nominal consideration of $550, and avers that 
in truth no consideration passed from the defendant to Rhodes, 
but that the deed was executed purely and solelvato indemnity 
the said defendant from loss because of his liability as a surety 
tor Rhodes; and the prayer of the bill is that the plaintiff, who 
engaged in a common risk and has shared in a common loss with 
the defendant, may be declared entitled to share with the defend- 
ant in the benefit of said indemnity. 

The answer of the defendant admits that the plaintiff Mabrv 
Pettaway and himself were the joint surcties of Rhodes in the 
accommodation obtained by the latter in the United States 
Bank and the same was lessened by renewals on the note, where- 
upon judgment was obtained, and that the judgment was had 
and the same paid, as set forth in the plaintifi’s bill; but the 
defendant saith that when the said note was given he advanced 
to Rhodes, to enable him to pay the installment then required 
before a renewal could be had, the sum of $210; that when he 
advanced this sum he pur chased the two negroes, “valued 
at $550,” for which swum he sold them in a few days (285) 
thereafter to Lot Ballard, and that the plaintiff knew of 
this purchase and sale by the defendant before he executed the 
last note as one of Rhodes’ sureties; that he denies “the charge 
of never having given any consideration for said slaves or that 
said slaves were worth more than he purchased and afterwards 
sold them for.” He further says that “far from being more 
than indemnified by the purchase of the negroes in question, he 
has actually been a loser by Rhodes.” He denies the allegation 
“that the bill of sale received from Rhodes was intended solely 
as an indemnity,” but says that “it was an absolute and bona 
fide bill of sale, made to carry into effect an absolute purchase,” 
and further savs that before and at the time of said purchase 
Rhodes complained to him of false reports which had been cir- 
culated to the injury of his credit, “and offered to the defendant 
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the slaves in question as a means of paying him for his ad- 
vances.” The defendant states that Rhodes sent off several val- 
uable slaves to Florida before he left the State, and has since 
died there, leaving, as defendant has been informed, considerable 
property, and that defendant, not “having knowledge of the in- 
solvency of Pettaway’s estate, does not admit the same.” 

To this answer there was a general replication, and, proofs 
having been taken, the cause was transmitted here for hearing. 

Upon the proofs it appears that the parties have mistaken the 
date of the note upon which they were sued. It bears date 5 
October, 1833, is executed by Rhodes to Murrell, the defendant, 
and endorsed by him, the plaintiff, and Pettaway; and is made 
payable at the office of discount and deposit of the Bank of the 
United States ninety days after date. Durant H. Rhodes, who 
was present at,the close of the bargain between the defendant 
and his brother, Asa Rhodes, for the negroes Dinah and Clary, 
certifies that the defendant was to pay for them $550, and in 
November following paid in part therefor $210, and that Asa 
Rhodes said that he intended to make Murrell safe and wished 
to make Gregory (the plaintiff) safe. Anthony H. Rhodes, 

another witness to the transaction, states that Asa Rhodes 
(236) said he wanted the negroes to go to that debt to save Mur- 

rell from loss on account of it, and if anything remained, 
to go to the benefit of Gregory. Benjamin White testifies that 
he has heard Murrell say that Rhodes had sold him the negroes 
for $550, and after saving himself harmless he had paid over 
the residue of the price to Rhodes; and Ballard, who purchased 
the negroes from the defendant at the price of $550 (the very 
sum named in Rhodes’ bill of sale) declares that he was informed ¢ 
by the defendant that they were placed in his hands by Rhodes 
to save the defendant harmless on account of the surety note, 
and that if any surplus remained it was to be applied to the 
benefit of the plaintiff. 

Taking this testimony in connection with the studiously vague 
and disingenuous answer of the defendant, we have not a doubt 
but that the slaves mentioned in the pleadings were conveyed to 
the defendant, if not wholly, yet certainly in part, as an indem- 
nity, and in that indemnity, whatever be its extent, the plaintiff 
is entitled to share. When two engage in a common risk as 
sureties for a third and one of them subsequently takes an in- 
demnity from the principal debtor it inures to the benefit of 
both. Fagan v. Jackson, 15 N. C., 263. 

It does not appear whether the $210 which Durant H. Rhodes 
proves was paid to Asa Rhodes was or was not applied in renewal 
of a former note on which all the parties were bound. Nor 1s 
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it necessary for us now to determine how that fact is, as 11 Is 
more properly a matter to be considered in taking an account. 
If it were so applied, then the amount of the indemnity received 
by the defendant and in which the plaintiff is to share—that 1s, 
the price of the slaves—will be diminished by that sum. If it 
were not so applied, then it will be a question whether the entire 
price of the slaves will not be taken as the value of the indemuitv. 
No objection has been raised to a decree, either in the pleadings 
or at the hearing, because of a defect of parties. Asa Rhodes 
having left the State and died abroad, no objection would he 
because he or his representative is not a party defendant. Nor 
will we of our own motion refuse to do what seems just between 
the present parties, because the representative of Petta- 
way is not before us. Although the defendant states that (237) 
he does not “know” that the estate of Pettaway is in- 
solvent and “therefore” does not admit it, we cannot well doubt 
but that the plaintiff and defendant both believe it to be in- 
solvent. Under this belief they have paid off the Judgment 
equally between them, and neither has made any effort nor ad- 
vanced any claim to get contribution to his loss out of that estate. 

The Court declares that the defendant has received an indem- 
nity from the common principal of the plaintiff and defendant 
because of their common liability for such principal, in which 
the plaintiff is entitled to share, and directs a reference to ascer- 
tain the amount of the indemnity so received and the portions 
of the common loss respectively sustained, 

PER CuRraM. Decreed accordingly. 


Cited: Hall v. Robinson, 30 N. C., 60. 


CHRISTINA CRAWFORD anp otHers v. JOHN J. SHAVER 
AND OTIIERS, 


1. A devised as follows: “IT give, devise and bequeath all my estate 
to mv daughter C and my son T, to have and possess said real 
nnd personal estate during their natural lives, and after their 
death the said property. real and personal, to descend and be 
transmitted to their children, Should my son T die without leav- 
ing issue of his body, my will is that the property devised and 
bequeathed to him. after his death. shall be limited and vested 
in the children of niy daughter C. My will and desire is that the 
negroes I have given to my daughter C and son T shall be hired 
out in the county of Rowan, and not without the county. and the 
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profits of their hiring shall be equally divided between them dur- 
ing their natural lives: and my further will is that neither mv 
dwelling-house ner tract of Jand be rented out. on which I live. 
but any other tracts may be rented out as they may deem fit.” 
At the daté of this will, and at the death of the testator. his 
daughter C was a married woman: /feld. that the wife. under 
the expressions of this will, did not take an estate to her separ 
rate Use, 

2? The Court will not force a construction to raise a trust for the 
separate use of the wife. nor gather the intention that a separate 
estate is himited for her. froin terms that are ambiguous or 
equivocal. 


Tums was an appeal from an interlocutory decree of his Honor, 
Pearson, J., at Spring Term, 1842, of Rowan Court of Equity, 
dissolving an injunction which had been obtained by the plain- 
tiffs. 

The facts presented by the pleadings are stated in the opinion 
delivered in the Supreme Court. 


D. F. Caldwell and Boyden for plaintiffs. 
No counsel for defendants. 


Gaston, J. Thomas Mull, on 1 January, 1835, exe- 
(239) ented a last will and testament, which after his death was 
admitted to probate, and the executor therein named hay- 
ing renounced the office of executor, administration on the estate 
of the deceased cum testumento annexo was granted to Wilham 
D. Crawford, the husband of Christina Crawford, the daughter 
of the testator, By his will the testator devised and bequeathed 
as follows: “T give, devise and bequeath all my estate to my 
daughter Christina Crawford and my son Thomas Mull, Jr., to 
have and possess said real and personal estate during their nat- 
ural lives, and after their death the said property, real and’ per- 
sonal, to descend and to be transmitted to their children. Should 
my son Thomas die without leaving issue of his body my will is 
that the property devised and bequeathed to him, after his death, 
shall be limited and vested in the children of iny daughter Chris- 
tina Crawford. My will and desite is that the negroes I have” 
(given) “to my daughter Christina and son Thomas shall be 
hired out in the county of Rowan, and not without the county, 
and the profits of their hiring shall be equally divided between 
them during their natural lives; and my further will is that 
neither my dwelling-house nor tract of land be rented out on 
which T live, but any other tracts of land may be rented out as 
they deem fit.” William D. Crawford and Thomas Mull, Jr., 
made a division of the slaves of the testator comprehended in 
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the general devise and bequest therein set forth, and afterwards 
Crawford, for the purpose of indemnifying some of the defend- 
ants from injury by reason of their ‘ability for lain as his 
sureties, executed a deed of trust to the defendant Shaver where- 
by he conveyed all his interest, whatever it unght be, in the 
negroes bequeathed to his wife. A bill was filed in the name 
of Christina Crawford and her infant children, suing by their 
next friend, against the trustee and the cestus que trust in this 
deed of Crawford, to enjoin a sale of these negroes upon the 
ground that in equity the same belong to the plaintiff Christina 
during her life, exclusively of her said husband, with remainder 
or a residuary interest thereinafter her death to her children. 
the other plaintiffs. The injunction was granted as prayed for, 
but upon the coming in of the answers of the ee 

it was ordered that the injunction be dissolved so far as (240) 
to permit the trustee to sell the estate which William D. 
Crawford had in the negroes for and during the life of his wife, 
upon bond with suiticient surety being taken for the fortheom- 
ing of the same and the increase thereof at her death. From 
this interlocutory decree the plaintiffs praved and obtained an 
appeal to this Court. 

The appeHants object to the decree for that by his will the 
testator has eae his purpose that the plaintiff Christina 
should have a beneficial interest for her life in the slaves in 
question independent of the control and exempt from the dispo- 
sition of her husband, with remainder in the slaves to her ehil- 
dren. But we can find no ground upon which this construction 
can be maintained. Marriage is at law an absolute gift to the 
husband of all the goods of which the wife was possessed j in her 
own right at the time of the marriage and of such others as come 
to her ‘during the marriage. In equity the wife may take and 
hold personal as well as real estate separate from and inde- 
pendent of her husband; but as equity follows the faw, it must 
appear, either from the nature of the transaction or the terms 
of the conveyance, that the property is given to her separate 
use before his marital rights thereto can ie excluded. There is 
nothing 1 in the nature of the transaction (as in a case of a mar- 
r1age settlement, where the husband is a party, or as In a case: 
of a conveyance by a husband to the use of his wife) which man- 
ifests a necessary intent that she should take a separate prop- 
erty. And whatever expressions may be found in the will-tend- 
ing to raise an inference of sueh an intent, they fall far short 
of those which have been pucicrally: determined to be Br 
for that purpose. See Dian Watson, 17 N. C., 480; Gil- 
ham @ Welclts do Nx Cy 286, The Court will not force a con- 
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struction to raise a trust for the separate use of the wife nor 
‘gather the intention that a separate estate is limited for her 
from terms that are ambiguous or equivocal. 

It must be certified to the court below that there 1s no error 
in the interlocutory decree appealed from. 

Per Curiam. Ordered accordingly. 


(241) 
SAMUEL C. GAUSE v. JAMES C. HALE anp WIFE. 


1. In construing marriage articles, courts of equity are not restrained 
by the technical rules which prevail in limitations of legal 
estates and executed trusts, but indulge in a liberal interpreta- 
tion. so as to secure the protection and support of those interests 
which. from the nature of the instrument, it must be presumed 
were thereby intended to he secured. 


2. Where articles were entered into before marriage. by which it was 
stinulated that when the marriage took place the lands and ne- 
groes therein mentioned should be conveyed to a trustee named 
in said articles, that they might be assured to the wife during 
her natural life, and, from and after her decease, to the use and 
behoof of the heirs of the said wife and husband, and in default 
of such issue then to the use and behoof of the said wife, her 
heirs and assigns forever: it was decreed, on the bill of the said 
trustee, after the marriage. and against the expressed wishes of . 
the said husband and wife in their answer, that the husband and 
wife should execute conveyances by which there should be se- 
cured to the wife an estate during her life. free from the debts 
of the husband, and. during the coverture, exempt from his 
power, with a limitation to such children as might be born after 
marriage, equally to be divided between them, and in case of the 
death of any of them under age. or, if females, unmarried and 
under age, with limitations over to the survivors and survivor, 
and with an ultimate limitation over to the wife in ease there 
should be no such issue of the marriage or none living at her 
death. 


This cause was removed for hearing by consent of parties 
from the Court of Equity of Biapven, at Fall Term, 1841, to the 
Supreme Court. 

The facts and questions raised in the case are stated in the 
opinion of this Court. 


Strange for plaintiff. 
No counsel for defendant. 


Gaston, J. On 11 January, 1832, articles of agree- 
(242) ment were executed between James O. Hale of the first 
part, Ann Council Gause- of the second part and the 
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plaintiff, Samuel C. Gause, of the third part, whereby, after 
reciting that the said Ann was seized in fee of certain lands in 
the county of Brunswick and possessed of certain slaves therein 
named, and that a marriage was about to be had and solemnized 
between the said James O. Hale and the said Ann, it was cove- 
nanted and agreed that the said James and Ann, 1n case the 1n- 
tended marriage should take effect, should and would by some 
good and sufficient conveyance settle and assure the said lands 
in and to the said Samuel to the use and behoof of the said Ann 
during the term of her natural life, and from and after her 
decease to the use and behoof of the heirs of the body of the said 
Ann by the said James lawfully to be begotten, and for the 
default of such issue, then to the use and behoof of the said Ann, 
her heirs and assigns forever, and for no other use, intent or 
purpose whatever; and that they should also, by like good and 
sufficient conveyance, settle and assure the before-named negrocs 
in and to the said Samuel, to the use and behoof of the said 
Ann for and during her natural life, and from and after her 
decease to the use and behoof of the heirs of the body of the said 
Ann by the said James O. Hale, lawfully to be begotten, and for 
default of such issue, then to the use and behoof of the said Ann, 
her heirs and assigns forever, and to and for no other intent 
or purpose whatever. The contemplated marriage took effect, 
no conveyance was made, as stipulated by the marriage articles, 
and the husband ever since the marriage has remained in the 
use and enjoyment both of the lands and negroes, the subject- 
matter of said articles. In 1838, the said husband having sold 
one of the said negroes and negotiated for the sale of others, the 
trustee (Gause ) filed this bill against Hale and his wife, where- 
in he prays that conveyances may be made under the directions 
of the court so as to carry into execution the true intent of the 
marriage articles and assure the land and negroes to the uses, 
trusts and purposes thereby contemplated ; that 1t may be ascer- 
tained what negroes vet remain of those named in the articles 
and what issue “they have had; that the defendant Hale 

may be compelled to substitute property of equal value ta (243) 
the negro by him sold, which property shall be included 

in the assurance or assurances to be directed; that the plaintiff 
may in the meantime be secured against any further sales to be 
made by the said defendant. and for general relief. To this 
bill a joint answer was filed bv Hale ‘and wife in which the 
execution of the marriage articles is admitted, but they sav that 
these were signed without noticing their contents; that it was 
represented to them that the object was to secure the property 
to Mrs. Hale, and if she had children by the marriage, to these 
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children; and if she had none, then to her husband /f she should 
so choose; that they were entirely ignorant that any convevances 
of the property were after the marriage to be made to the plain- 
tiff or that he was to have any contre over the property. The 
defendant Hale admits the sale of the negro woman Tinah, but 
excuses it on the ground of necessity, and both the defendants in 
said answer declare a strong repugnance that the plaiutiff should 
be their trustee. 

_ No evidence has been offered which supports the allega- 
tion (if such an allegation can be understood as made in the 
auswer) that an imposition was practiced on the husband. and 
much less on the wife, in obtaining the execution of the articles, 
and nothing 1s shown, except the opinions of witnesses, that 
the plaintiff is an unsuitable trustee, wherefore the trusts de- 
clared or intended by the articles should not be effectually se- 
cured. In regard to this objection we would observe that these 
rague opinions weigh nothing; that he is the trustee desig- 
nated in the articles, whose duty it is to see them carried into 
execution, and that should he hereafter prove incompetent or 
unfaithful he will, on a proper case shown in a regular proceed- 
ing for that purpose, be superseded and another appoiited in 
his stead. 

In construing marriage articles courts of equity are net re- 
strained by the technic al rules which prevail in hinitations of 
legal estates and executed trusts, but indulge in a hberal inter- 
pretation so as to secure the protection and support of those 
interests which from the nature of the gue It inust be 

prestuned were thereby intended to be secured. In the 
(244) present case these were the interests ot the wite and of 

the issue of the marriage. The manifest object of the 
articles 1s to put these bevond the control of the husband. Con- 
veyances must therefore be prepared by which there shall be 
secured to Mrs. Hale an estate during her hfe free from the 
debts of her husband and during the coverture exempt from his 
power, with a limitation to such children as may be born of the 
marriage, equally to be divided between them, and in case of 
the death of any of them under age, or, if females. unmarried 
and under age, with limitations over to the survivors and sur- 
vivor and with an ultimate linutation over to Mrs. Hale in case 
there should be no such issue of the marriage or none hving at 
her death. 

There should also be a reference to inquire and report the 
slaves aud the issue of the slaves, to be included in the settle- 
ment, and also the value of the slave sold by the defendant 
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James, and what property of equal value should be substituted 
in the place thereof, and the cause is to be retained for further 
directions. 

Per Curiam. Decreed accordingly. 


(ited: Hooks rv. Lee, 48 N. C., 161. 


(245) 
WILLIAM 1). BRADLEY. Ioxecutor. Ere... ve SUGARS JONES 
AND OTITERS. 


A devised as follows: “TI lend to my daughter P. J. one negro girl 
hamed Mary. her life, and after her death, to be equally divided 
numong the heirs of her body forever”: Held, that these words. if 
applied to real estate. would have created an estate tail at con 
mon law, and that where words in a will would create an estate 
tail in land at common law. they carry the absolute estate ina 
hequest of chattels. 


2. A bequest of a “negro woman and all her children” does not 
include the grandchildren of the woman, born in the lifetime of 
testatrin. 

B.A residuury clause in a will of “All the balance of muy estate, that 
ix not given, to be sold, and the money arising from the sale I 
vive to AL B.. ete. does not iInelude the specie and bank notes in 
pessession of the testator at the time of his death. 


THis was en appeal from certain interlocutory decrees made 
by his Honor, Settle, J., at Spring Term, 1842 of Norruamr- 
ton Court of Equity. 

The bill was filed at Spring Term, 1842, of Northampton 
Court of Equity by William D. Bradley, executor of M: ary Jones, 
against Sugars Jones and others, and its allegations (so far as 
regards the questions brought to the Supreme Court) were that 
the said Mary Jones departed this life some time in 1842 after 
having duly made and published her last will and testament, 
which was proved in Northampton County Court at March 
Term, 1842, by which the plaintiff was appointed her executor, 
and that he qualified as such, and a copy of the will was annexed 
to aud prayed to be taken as a part of the bill; that m and by 
the said will the testatrix bequeathed as follows: “I give unto 
my son Willie Jones’ children one-sixth share in inv 
negro woman Mary and all of her children. I give unto (246) 
my daughter Polly Carpenter one-sixth share in ny hegro 
woman Mary and all her children. T give unto my son Rich- 
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ard Jones and my son Allen Jones and my son Sugars Jones 
and any son William P. Jones one-sixth share apiece 1u Marvy 
and her children’; that the said negro woman Mary had been 
bequeathed to the said testatrix by the will of her father, George 
Norwood, in the following words, to wit: “TI lend to my daughter 
Mary Jones negro girl Mary her life; after her death, ta be 
equally divided among the heirs of her body forever”; that in 
the will of the said testatrix there was also the follow: ing clause: 
“All the balance of my estate that 1s not given to be sold, and the 
money arising from the sales I give unto my son Sugars Jones 
one-fifth part of the same, and all the balance I give unto iny 
son Wilham P. Jones’; that there was found among the effects 
of the said testatrix specie and bank notes amounting to about 
*640, which were claimed by the said residuary legatees, and 
their claim was opposed by the distributees of the said Marv 
Jones, alleging that as to this fund she had died intestate. It 
was also alleged that the slave Mary mentioned in the will of 
Mary Jones had a grandchild. And the plaintiff as executor 
prayed that as there were conflicting claims under these two 
wills and he was ignorant as to the proper construction to be 
put on them, the court would advise how he should settle with 
the several claimants, aud the proper parties were made, 

The defendants answered and admitted all the material facts 
stated in the plaintifi’s bill and submitted to any decree the 
court might make in the premises. 

The case coming on to be heard upon the bill, answers and 
the wills referred to, his Honor declared that by the will of 
George Norwood the testatrix, Mary Jones, was entitled in abso- 
lute estate to the slave Marv and her children mentioned in the 
pleadings, and that said slaves are disposed of by the will of the 
said Mary; that the slave ...... _ the grandchild of the said 
slave Mary, did not pass by the will of the said testatrix under 
the clause bequeathing the said slave Marv and her children, 
but was disposed of by the residuary clause of the said will, and 

that by the said residuary clause all the property of the 
(247) said testatrix (including ‘the specie and bank notes) not 

specifically bequeathed by the said will passed to the 
defendants Sugars Jones and William P. Jones, and a decree 
was made accordingly. 

One of the defendants prayed an appeal from so much of the 
decree as declared that the testatrix Mary Jones under the will 
of her father took an absolute estate in the slave Mary. Others 
of the defendants prayed an appeal from so much of the decree 
as declares that the grandchild of the slave Marvy did not pass 
under the bequest of Marv and her children and also froin so 
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inuch of the decree as declared that the specie and bank notes in 
possession of the testatrix at the time of her death passed to 
Sugars Jones and William P. Jones as residuary legatees, which 
appeals were allowed by the court. 


No counsel for plaintiff. — 
B. EF. Moore for defendants. 


Dantet, J. On this appeal there are three questions for this 
Court to determine. 1. What estate or interest did Polly Jones 
take under this clause in her father, George Norw ood’s, will, 
“T lend to my daughter Polly Jones one negro girl named Mary 
for her life; after her death, to be equally divided among the 
heirs of her body forever.” The difference between this case 
and Ham v. Ham, 21 N. C., 598, consists in the words gaa 
to be divided among the heirs of her body forever.” In Haan 
Ham the gift was to her daughter for life, then to her law ful 
heirs. In the case before us, if it had been a devise of land we 
think that Polly Jones would have taken an estate tail at the 
common law, and wherever words in a will create an estate tail 
in lands they will, in a bequest of chattels, carry the absolute 
estate. That the words made use of in Norwood’s will would 
create an estate tail in a devise of land we think is established 
by the two cases of Jesson v. Wright, 2 Bligh., 2, and Doe r. 
Harvey, 4 Barn. & Cress., 610. Hays Real Estate, 100-115. 
We therefore approve of this part of the decree. 2. Mary Jones 
by her last will gave her “negro woman Mary and all her 
children” to certain legatees. The slave Mary had a (248) 
grandchild born in the lifetime of the testatrix. Did the 
grandchild of Mary pass to the said legatees under the words 
“and all her children”? A devise or bequest to the children of 
a man do not extend to his grandchildren. Grandchildren never 
take when there are children to answer the description. 2 Pow- 
ell Dev., 298 (Jar. Ed.), and the cases there cited. If, there- 
fore, when the persons to take are described as “children” and 
under that deseription a grandchild cannot take, if there be 
children, so we think that where the property bequeathed is 
described in the will “to be the children of my negro woman 
Mary” the grandchild will not pass to the said legatees, The 
grandchild of the slave Mary is therefore to be sold under the 
residuary clause and the money ar ising from the sale 1s to go to 
William Jones and Sugars Jones in the proportions declared in 
the will. We approve, therefore, of this part of the decree. 

We do not agree to so much of the decree as declares William 
cre and Sugars Jones to be the general residuary legatees of 
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the testatrix, Mary Jones. The words of the will areas follows: 
“All the balance of my estate that 1s not given to be sold, and 
the money arising from the sale I give to my son Sugars Jones 

one-fifth and all the balance I give to my son William Jones.” 
William and Sugars are to in only the money arising from 
the proceeds of the sa/e, and not «ll her money. We think that 
the testatrix could not have intended that her specie and bank 
notes on hand at her death should be exposed to sale. She uiust 
necessarily have meant by the above words such property as was 
usually the subject of sale. William and Sugars are therefore 
only particular residuary legatees of that money which arose 
from the sales of all the salable property not disposed of by the 
will. The money on hand at the testatrix’s death (viz., specie 
and bank notes) is undisposed of by the will, and it will be dis- 
tributed ainong the next of kin. So much of the decree, there- 
fore, as declared that the money on hand belonged to Sugars 
Jones and William Jones ought to be corrected according to 
this opinion. The costs of the cause in this Court are to 
(249) be paid by the plaintiff out of the funds im his hands. 

No solicitor’s fee.to be taxed. 
Per Crriam. Decreed accordingly. 


Cited: Swain v. Roscoe, 25 N. C., 208; McCorkle v. Sherrill, 
41 N.C, 1778; Alexander v. Alexander, ib., 231; Pless v. Coble, 
58 N. C., 232; Hogan v. Hogun. 68 N. C., 225; Harkness v. 
ITarkey, 91 N. C., 199. : 


JAMES RAINEY anp oTHERS vy. RICHARD YARBOROUGH. 
ADMINISTRATOR, ETC. 


1. To a bill brought by one surety against his cosurety for contribu- 
tion, their conumon principal, or. if he be dead. his executor or 
adininistrator should be made a party defendant. 

2. 4 surety has no right to call upon his cosurety in equity for con- 

tribution, without showing that he could not obtain satisfaction 

for the amount he has paid from their common principal. 


Tuis cause, after being set for hearing, was transmitted on 
the affidavit of the defendant from Caswert Court of Equity, 
at Spring Term, 1838, to the Supreme Court. 

The questions in the case are stated in the opinion delivered 
in the Supreme Court. 
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Graham and Norwood for plaintiff. 
J.T. Morehead for defendant. 


Rerrix, C. J. In 1816 Thomas Boulden was appointed by 
a court in Virginia the guardian of several infant children 
named Glenn and entered into bonds in large penalties, with the 
usual conditions for faithfully aecounting for the estate of the 
wards (seven in number), in which the present plaintiffs and 
Smith, the intestate of the present defendant, were his sureties. 
Boulden afterwards died, and Eustace Hunt administered ‘ 
on his estate. In 1881 Archibald Glenn, one of the wards, (250) 
having come of age, preferred a demand against Hunt 
as the administrator of Boulden and against the said sureties 
for a large sum as a balance due to him from his late guardian, 
and by an agreement between Glenn, Hunt and all the sureties 
of Boulden except Smith the matters in dispute in relation to 
the guardian account of Boulden and also in relation to the 
administration account of Aunt as adininistrator of Boulden 
were referred to the arbitrament and award of two persons. 
The arbitrators proceeded to hear the parties, and “awarded 

‘that there was a balance due from the estate of said Boulden, 
deceased, to the said Archibald Glenn of $5,533.35, with the 
interest thereon from 25 December, 1827.” To this arbitration 
Smith refused to become a party, and after the award he refused 
also to pay any part of the sum, but died intestate, and the de- 
fendant, Yarborough, became his administrator. 

The present suit is brought against Smith’s administrator by 
the other sureties or their representatives, and charges that Boul- 
den was indebted to his ward in the sum found, and that he died 
insolvent, and that Hunt had no assets to satisfy that sum or 
anv part of it, and that those sureties were obliged to pay the 
whole of it and had done so, and the object of the bill is to 
compel contribution from the defendant of his intestate’s aliquot 
part. 

The answer brings forward divers points of defense, but par- 
ticularly insists that Smith was not bound by the award, and re- 
fuses to admit that anv sum was due from Boulden to his ward. 
A. Glenn, or that Boulden’s estate was insolvent, or that Hunt 
had not assets to pay whatever, if anything, was due. 

The case was submitted on the hearing a vear ago and was 
allowed by the court to stand over, that the parties might have 
an opportunity of sending the cause back for the purpose of 
framing the pleadings properly. with the view to the determina- 
tion of the real controversy. The necessity for the insertion of 
additional matter in the bill and making other parties is obvious. 
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In the first place, as Snuth was uot a party to the arbi- 
(251) tration the award has no operation against him, but he 

is chargeable only upon an account to be taken in this 
cause ‘of Boulden’s guardianship. Moreover, the insolvency of 
Boulden’s estate and the full administration of his assets by 
Hunt are not admitted nor even found in the award, and conse- 
quently those facts are now to be established inthe cause. That, 
also, can be done only by taking the administration account in 
this cause. To the taking of each of those accounts Hunt, the 
administrator, is an indispensable party; for the plaintiffs have 
no equity against their cosurety until it be shown that they can- 
not obtain satisfaction from their common principal. It may 
- be that Hunt has now funds for that purpose. Indeed, from 
the omission for a year on the part of the plaintiffs to take the 
steps indicated by the court we are led to suppose that between 
Mr. Hunt and themselves some understanding may have taken 
place and that they have in consequence abandoned this suit. 
But however that may be, it is certain they cannot get a decree 
upon their present bill; and as the defendant insists on the judg 
ment of the Court being given, we do not feel at liberty to defer 
-it longer, but must dismiss the bill for the foregoing reasons, 
and with costs. 

Per CurIAM. Bill dismissed with costs. 


Cited: Allen v. Wood, 38 N. C., 388; Adams v. Hayes, 120 
N. C., 387. 


(252) 
FRANCIS A. WADDELL anp Wire v. JOHN L. HEWITT. 


Where a bill is brought to enforce the payment of a sum of money 
secured by mortgage, by a sale of the mortgaged premises, and it 
turns out. upon a sale taking place, that the proceeds of such 
sale will not satisfy the amount ascertained to be due. and where 
the creditor has no means of recovering the balance at law, and 
especially where he has been deprived of his legal securities by 
the fraud or misconduct of the debtor, a court of equity will 
order execution to issue for the amount remaining unsatisfied. , 


Unnper the decree in this case (86 N. C., 475) at the last term 
the land therein mentioned was sold and did not produce enough 
to satisfy the amount ascertained by the master’s report to be 
due to the plaintiffs. The plaintiffs’ counsel now moved for an 
execution against the defendant to enforce the payment of the 
balance of the debt remaining due. This motion was opposed 
by the defendant’s counsel. 
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Winston and Iredell for plaintiffs. 
\orwood for defendant. 


Reurrry, C. J. Under the decree made at the hearing of this 
cause (386 N. C., 475) the master reported to the last term the 
sum due for principal and interest up to 1 January, 1542, for 
the three last installments of purchase money, for which the de- 
fendant was, by the agreement, to have given bonds payable 1 
January, 1840, 1841 and 1842. The report was confirmed and 
a decree inade in conformity thereto that unless the defendant 
should pay that sum by a certain day named, the land 
which the plaintiffs had conveyed should be sold for the (253) 
purpose of raising the samme. A sale has been made and 
reported to this term, but the sum brought bv it is inadequate 
to discharge the debt to the plaintiffs. They now move for fur- 
ther directions, and particularly for a personal decree against 
the defendant for the residue of the debt and execution thereof 
according to the statute. 

We are of opinion that, in the state the case is, the plaintiffs 
are entitled to the directions they ask. The former decree estab- 
lished the agreement between the parties, and that the plaintiffs 
had executed it by making a deed, and that the defendant had 
accepted it. The deed was exhibited and proved in the cause, 
and it contains the usual clause of release for the purchase 
money. The answer admits that no part of the three last 1- 
stallments was paid and that no distinct security was given for 
them except the original agreement. Consequently the plain- 
tiffs have no remedy at law for the purchase money. Brockett 
vr. Foscue, 8 N. C., 64. That gives a jurisdiction to this Court. 
Tt is within the ordinary province, of equity to relieve against 
such a mistake or fraud, as well as to compel a discovery of it. 
If the defendant had given his bonds or other securities on 
which the plaintiffs could have enforced the payment of the 
purchase money by action at law this Court would not interfere 
beyond directing a sale of the premises equitably mortgaged. 
Fleming x. Sitton, 21. N. C., 621. Here the plaintiffs have no . 
such securities. They delivered the deed upon an engagement 
of the defendant, within a few davs thereafter, to deposit Gibbs’ 
bond and his own for the unpaid balance of the purchase monev. 
That he failed to do, and the question is whether equity will 
allow him to avail himself of the release obtained by sueh means, 
and if not, what the decree against him should be. It is too 
plain to be questioned that equity will put the release out of the 
way. Crawley rv. Timberlake, 36 N. C., 346. We are next to 
inquire as to the extent of the relief. That specifically asked in 
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the bill on this part of the case is that the defendant should 
assign Gibbs’ bond and give his own bonds with sureties, and 

that in default of payment as the installments should fall 
(254) due the same should be raised by a sale of the land, and 

to this was added a prayer for general relicf. Now, it 
so happened that before the report and decree all the install- 
ments had become payable. If the defendant had offered his 
bond with proper sureties for any installment not due, the plain- 
tiffs must have accepted it. But he made no such offer, and 
even now does not offer his bonds; but insists that the plaintiffs 
can have no further relief, upon the ground that they have no 
other security but the land. That we have already disposed of 
by saving that the plaintiffs shall not be prejudiced by the want 
of securities which they lost by surprise or by the fraud of the 
defendant. Then, do we fulfill our duty by decreeing that the 
defendant should now execute those bonds? Certainly not. The 
money 1s already due, and the suin has been ascertained to the 
satisfaction of the defendant himself, who took no exception to 
the report. This Court was competent and obliged to ascertain 
the sum due in order to know how much should be raised from 
the land, 1f 1t would bring so much. As there are no existing 
legal securities for the debt, but the plaintiffs have been deprived 
of them as stated, equity ought, upon the principle of prevent- 
ing’ unnecessary litigation, or for general convenience and the 
interest of both parties, to decree directly the immediate pay- 
ment of the money. To order the exeeution of bonds now would 
be nothing more or less than begetting suits, to be determined in 
other courts, for the very matter which this Court has already 
determined. The decree stands bn the same footing with one 
granting relief as well as discovery in the case of a lost bond, 
which is a jurisdiction perfectly established. 

Against this additional assistance, however, the defendant re- 
news the objection made on the hearing that the plaintiffs have 
not had a survey made and executed a further deed. Besides 
what was said before upon it, we may remark that this matter 
is not even alluded to in the answer, and drops out incidentally 
in Mr. Lord’s deposition, and it does not therefore appear that 
the defendant had requested such a survey or that the plaintiffs 
had refused. But there is at present a further and decisive an- 

swer to it, which is that the defendant has allowed the 

(255) land to be sold under the decree, and has now no interest 

in a survey of it or its more particular identification. 

The bill being sufficiently broad in its statements and prayers 
to embrace the case as it now appears upon the master’s report, 
we think there must be an absolute decree against the defendant 
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for the money heretofore declared to be due, deducting there- 
from the proceeds of the sale of the land, and that execution 
may issue therefor, as well as for the costs. 

Pur Crriam, Decreed accordingly. 


GEORGE WOLLAND Aanp oTirerRs v. WILLIAM PECK. Execuror, etc. 


A by will. dated in 1807, devised as follows. after directing the sale 
of certain bank stock upon the death of his wife: The executors 
“shall pay over and deliver the money arising from the sale for 
the benefit of the Methodist Episcopal Chureh, in America. 
whereof Francis Asbury is the presiding bishop: this sum to be 
disposed of by conference or the different members composing 
the same, as they shall, in their godly wisdom. judge will be most 
expedient or beneficial for the increase and prosperity of the 
gospel”: Held, that this bequest being made to a multitude of 
persons in their aggregate capacity, which persons have not been 
incorporated by any aet or charter of incorporation. and the ob- 
ject of the bequest being cf so indefinite a nature that the Court 
ennnot determine how it sheuld be applied. the same is void. and 
that the testator therefore died intestate as to the subject-matter 
of this bequest: Weld also, that the doctrine of the English courts 
of chancery in relation to charities. by which in certain cases 
they direct such bequests to be executed cy pres. is unsound in 
principle and cannot be adopted by the courts of equity of this 
State. 


Tus cause was removed by consent from the Court of 
Equity of Waker, at Spring Term, 1842, to the Supreme (256) 
Court, to be heard upon bill and answer. 

The bill alleged, in substance. that William Holland, late of 
the county of Wake, departed this life on 4 December, 1809; 
that by his last will and testament, which was duly proved. he 
directed that the executors therein named should invest the sum 
of $5,000 in stock of the Bank of the United States; that the 
interest on the dividends thereof should be paid in certain pro- 
portions to his mother-in-law, Frances Rhodes, and his wife, 
Nancy Holland, during their natural lives, and then directed 
and bequeathed as follows, viz.: “T further will that upon the 
death of my beloved wife, Nancy Holland, my executors sell to 
the best advantage the bank stock, the product whereof is here- 
inbefore given to my beloved wife and mother-in-law, and the 
sum raised by the sale thereof it is my will and desire that inv 
executors pav over and deliver for the benefit of the Methodist 
Episcopal Chureh in America, whereof Francis Asbury is at 
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present the presiding bishop; this sum to be disposed of by con- 
ference or the different members composing the same, as they | 
shall in their godly wisdom judge will be most expedient or 
beneficial for the increase or prosperity of the gospel’; that 
Wilham Peck alone of the executors named in the said wil, and 
all of whom qualified as such, now survives; that in pursuance’ 
of the directions of the testator the said executors made the 
investment of the sum of $5,000 in stock of the Bank of the 
United States, and afterwards, on the expiration of the charter 
of that bank, the proceeds of the said stock were invested in 
stock of the State Bank of North Carolina and subsequently im 
stock of the Bank of the State of North Carolina, where it now 
stands in the name of the said Peck as surviving executor; that 
the said Frances Rhodes and Nancy Holland are both dead, the 
latter, who was the survivor, having died in 1839. The bill then 
alleged that the said William Holland left no children, and that 
the plaintiff Wilham Holland and the intestates of ‘the other 
plaintiff, Henry W. Miller, were his next of kin and entitled to 
distribution of his personal estate; and the bill then insisted 
that the bequest above cited to the Methodist Episcopal 
257) Church, as there described, was void both from the want 
of capacity in the legatees to take and from the uncer- 
tainty as to the objects to which the legacy was to be applied, 
and that therefore the said bank stock belonged to the next of 
kin and distributees of the said William Holland, there being 
no residuary élause in the will. And an account and decree for 
the amount was prayed against the said William Peck, surviv- 
ing executor, etc. The defendant in his answer admitted all 
the facts stated in the bill and submitted to any decree the court 
might think proper to make. 


Badger for plaintiffs. 
Tredell for defendant. 


Gaston, J. The testator has directed that upon the death of 
his wife his executors shall sell the bank stock into which he had 
in a former part of the will directed a portion of his estate to be 
converted, and “pay over and deliver the money arising from 
the sale for the benefit of the Methodist Episcopal Church in 
America, whereof Francis Asbury is at present” (was at the date 
of the will) “the presiding bishop; this sum to be disposed of 
by the conference or the different members composing the same, 
as they shall in their godly wisdom judge will be most expedient 
or beneficial for the increase and prosperity of the gospel.” If 
this bequest of the proceeds of the stock is to be considered made 
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to the body therein described for their own benefit, as the for- 
mer part of the clause would seem to declare, it is not to be 
questioned but that the bequest must fail for want of capacity 
in the legatees to take and enjoy what is so given. The Metho- 
dist Episcopal Church in America comprise a great multitude of 
individuals, of whom some are hourly passing out of existence 
and others coming into being, and, as an aggregate body, is 
incompetent to hold property of any kind unless by virtue of 
some charter or act of incorporation it be invested with that 
privilege as an artificial person. But it is manifest from the 
subsequent part of the clause that the bequest was made to this 
body as a mere instrument for carrying into effect an 
ulterior and higher purpose of the testator; that the (258) 
money, the subject of this bequest, might be disposed of by 

the governing minister of the church to such objects and in such 
manner as they should determine to be most conducive to the 
diffusion of the doctrines and precepts and influence of the holy 
gospel. It is therefore a bequest upon trust, and if the trust be 
one over which the constituted authorities of the country can 
exercise jurisdiction they will not permit it to be defeated be- 
cause of incapacity in the designated trustees to take the prop- 
erty, but will fasten the trust upon the property and make or 
imply trustees or take other effectual means to cause it to be 
executed. But if the trust be one over which they cannot as- 
sume jurisdiction, then it necessarily fails; for, in the legal 
sense of the term, that can never be a trust which leaves any-— 
where an uncontrollable power of disposition. Such a power 
constitutes ownership. 

It cannot be objected that the end sought to be accomplished 
by the testator is against law. In every country where justice. 
peace and good will among men are held in esteem religion must 
always command the highest veneration. Abstractedly from its 
intrinsic excellence, it must be known and acknowledged as the 
surest basis on which to rest the superstructure of social order. 
It cannot be, indeed, that every religious creed of every mode of 
worship should be equally aeceptable to God or in‘its practical 
results equally beneficial to man. In many countries the law- 
makers have undertaken to declare what is the true faith and to 
prescribe which is the rightful worship, and either prohibit all 
others as unlawful or tolerate them merely out of indulgence to 
human frailty. Where religion is thus established by law, of 
course, the courts cannot there recognize an appropriation of 
funds or property to the support of a prohibited religion as 
entitled to the protection of the law, nor will they even uphold 
such appropriation in aid of a tolerated religion further than 
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will accord with the limited indulgence which the law has granted 
to it. But with us it is incorporated into the very elements of 
our social organization “that all men have a natural and un- 
alienable right to worship Almighty God according to the 
(259) dictates of their own consciences,” and “that there shall 
be no establishment of anv one religious church or denom- 
ination in this State over any other,” but “that all persons shall 
be at hberty to exercise their own mode of worship.” It does 
not hence follow that religion is less the obiect of public venera- 
tion and regard with-us than in those countries where a church 
is established by law, but that the State disclaims the right of 
pronouncing Ww hat chureh is orthodox, and extends its protection 
equally to every religious church and every religious denomina- 
tion. Our Constitution does not treat the worship of God as 
indifferent, “either in reference to the welfare of individuals or 
to the common welfare, but assumes it to be a moral duty incum- 
bent upon all men and their highest privilege as intelligent and 
accountable beings—a duty that is best performed, both as re- 
spects honor to God, the comfort of each man and the peace and 
order of society when that privilege is subject to no legal re- 
straint” (S. v. Jasper, 15 N. C., 323), and a privilege which is 
most officaciously secured and pr otected when it is thus solemnly ‘ 
recognized as the unalienable right of every individual. 

The end or object of this bequest is not only not unlawful, 
therefore, but it is one entitled to the highest favor which, 
according to our system of jurisprudence, can be extended to a 
bequest for any public purpose, however beneficial. It is clearly 
within that class of cases which are termed gifts of charity. 
But while there is no difficulty in declaring that the object of 
the testator is a public, useful and beneficial object, and there- 
fore the bequest a charity within the legal meaning of that term, 
vet it is apparent that the precise purpose of the testator in the 
bequest cannot be collected therefrom. The disposition of the 
money is directed to be made bv the conference “as thev shall, 
in their godly wisdoin, judge will be most expedient or beneficial 
for the increase and prosperity of the gospel.” The destination 
of the money is to the advancement of the gospel. But the 
means by which that end is to be effected are left entirely to the 
uncontrolled discretion of the conference. Is the money to be 

employed in building churches, in establishing schools, 
(260) in paying ministers, in publishing books or in supporting 
the poor? These and many such as these would appear 
to be means tending to promote the spread and increase of the 
gospel, and any of these, had they been definitely expressed, 
might be regarded as specific charitable objects which the courts 
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could cause to be executed, although the trustees designated by 
the testator were unable to perform them. But bere is property 
given upon a trust, charitable, indeed, but of an indefinite char- 
acter, and the trustees named by the testator are incompetent to 
take or hold the property so given; and the question presents 
itself distinctly on which, though we have reeently had occasion 
to allude to it, we have refrained hitherto from making up, much 
more rae expressing an opinion (see S. uv. McCowen. ante. 9, 
and S. v. Gerard, ante, 210), what is the disposition which by 
our ee sue be made of property so given ? 

It is certainly the general rule that where property 1s given 
upon a clear trust, but for uncertain objects, the subject of such 
trust is regarded as undisposed of, and the benefit of the trust 
results to those to whom the law gives the property in default 
of disposition by its owner. In the case of a trust there must 
be somebody in whose favor the court can decree a performance. 
If those for whom a trust is created are not sufficiently indi- 
cated or may not be permitted to have the benefit thereof, the 
trust is ineffectually disposed of by the owner and the law dis- 
poses of 1t for him. Morrice rv. Bishop of London. 9 Ves., 405. 
But this doctrine does not obtain in England with regard to gifts 
for charity. It is there now settled upon authorities which it is 
deemed too late to controvert, that where a charitable purpose 
is expressed, however general, the bequest shall not fail on 
account of the indefiniteness of the object, but the particular 
mode of its application will be directed by the King in some 
cases and in others by the Chancellor. The cases have there 
gone this length, that if a testator has manifested a general in- 
tention to give to charity, it matters not how uncertain the 
objects may be, or whether the purposes directed be lawful or 
not, or whether the bequest can be carried into execution 
or not, according to the testator’s wishes—in all these and (261) 
in the lke cases the courts will sustain the legacy as a 
legacy to charity and execute it, as they eall it, cy pres, that is, 
according to their notions of charity, or upon a direction from 
the Crown under the sign manual as to the charitable purpose 
to which it shall be apphed. And these cases are understood to 
proceed upon the principle that where a testator has manifested 
an intent that his property shall be applied to a charitable pur- 
pose, charity, at all events, is the purpose of his will, and the 
courts will find out for ii some charitable purpose if he has 
not sufficiently declared his, or substitute a charitable disnosi- 
tion of their own in heu of that which he has declared but which 
the law will not exeeute. The principle is admitted to be un- 
sound, and several of the decisions founded upon it are revolting 
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to common sense. But, wise or unwise, reasonable or absurd, 
the law is there so settled, and the judicial tribunals of that 
country are bound so to administer it, however repugnant it 
may be to their own sense of ‘right. 

But we have no instance in this State, or, as far as we are able 
to learn, in any of the States of the Union, where this extrava- 
gaut doctrine on the subject of charities has ever been acknowl- 
edged, and surely the courts of this country ought to pause long 
before they adopt it. By affecting to consider charity as the 
substance and all else as but the formal part of a will, and com- 
pelling the testator to be charitable in our way, when we do not 
know in what way he purposed to be charitable or when the 
charity he purposed cannot be executed, we shall in effect be 
making a will for him where he is silent and altering it when 
his declared intention necessarily fails. Especially odious and 
dangerous would be the exercise of such a power in the case of 
the disposition of property to religious uses imperfectly defined. 
Where there is but one religion known to the law, and a relh- 
gious hierarchy established by the law, there may be some con- 
sistency of plan in the declaration of more defined uses in cases 
of this description. But where all religious denominations are 
equal before the law, what guide is the judge to have when 

called on to make such a declaration? Is he to act accord- 
(262) ing to his own faith or upon his own ag of religious 

truth, or according to what he believes to have been the 
opinions or views of the testator? If according to the first, is 
it not almost certain that his declaration of the trust will make 
it a very different trust from what the testator intended? And 
if according to the latter, what certainty can he have that he 
knows, understands and follows them out? In the case before 
us the testator willed that the proceeds of this property should 
be applied to the increase and prosperity of the gospel as the 
Conference of the Methodist Episcopal Church in America should 
in their godly wisdom judge expedient for that purpose. In 
that wisdom he confided, and he did not purpose that the prop- 
evtv should be disposed of otherwise than that wisdom might 
direct. To direct any other disposition would be to substitute 
our will for his. 

But not only have the courts in this country as yet forborne 
from adopting this settled, but at the same time confessedly 
wrong, principle of the English law on the subject of charities, 
but this Court has on one occasion directly repudiated it. In 
McAuley v. Wilson, 16 N. C., 276, Judge Henderson remarks: 
“Tf there be any one who can compel the execution of the trust— 
that is, the application of the trust fund according to the direc- 
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tions of the devisor, then it is a valid trust, at least so much of 
it as Is necessary to answer the intent of the founder. If there 
be more than is necessary for that purpose, the excess results to 
the heir at law or next of kin. For we do not, as they do in 
England, apply it to other objects of a similar kind by what is 
called the doctrine of cy pres.” 

It is the opinion of this Court that the bequest in question, 
being made for a multitude of persons in their aggregate capac- 
ity as a religious denomination in America, which persons have 
not been incorporated by any act or charter of incorporation, 
and to be disposed of as the ministers of that denomination shall 
deem most expedient for the increase and prosperity of the gos- 
pel, the same cannot be carried into execution, and is therefore 
void. The consequence necessarily is that the deceased, in re- 
gard to the subject-matter of this bequest, must be de- 
clared to have died intestate, and the plaintiffs, who are (263) 
admitted to be and to represent his next of kin, are enti- 
tled to have an account thereof from the defendant. 

Per CURIAM. Decreed accordingly. 


(uted: Bridges v. Pleasants, 39 N. C., 80; Faribault v. Tay- 


lor, 58 N. C., 222; Keith v. Scales, 124 N. C., 515; St. James 
vr. Bagley, 188 N. C., 399. 
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ARGUED AND DETERMINED 
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WYATT CANADAY v. EMILY NUTTALL anpD OTHERS. 


1. A having a judgment at law, issued a fi. fe. which was returned 
levied on certain property. He then issued several successive 
rendition? erpornases which were returned “stayed by order of 
the plaintiff." A ff. fe. was then issued to another county, and 
returned “nothing to be found”: Held, that. under these circun- 
stances, A was not entitled to the aid of a court of equity against 
one alleged to hold fraudulently the property of the debtor. be- 
cause it did not appernr that the property mentioned in the 
rendition? ceponas would. upon a sale. prove insufficient to dis- 
charge the plaintiffs demand. 

2, Under a ff. fa. clause attached to a venditioni the sheriff cannot 
seize any property until he has sold the property specified in the 
renditions, 


Tuis cause was transmitted by consent of parties from War- 
REN Court of Equity, at Spring Term, 1842, to the Su- 
preme Court. The bill had been originally an injunction (266) 
bill, but upon the coming in of the answers in the court 
below the injunction was dissolved and the bill continued over 
as an original bull. 

The material facts of the case are set forth in the opinion de- 
livered in this Court. 


Saunders for plaintiff. 
Budger for defendants. 


DanteL, J. The plaintiff is the assignee of a judgment for 
$666.60, obtained in Granville County Court at May Term, 


195 


IN THE -SULPRESLE “COURT. 37 


(AN ADAY 62 NETTALL, 


1838, by William D. Williams against Alexander Nuttall, Charles 
Nuttall and Janes Nuttall. The plaintiff states in Ins bill that 
executions have been issued on the said judgment to Granville 
and Warren counties and that the sheriffs returned the saie 
nulla bona. Ve states that Emily Nuttall, the wife of James 
Nuttall, obtained a deeree in equity by fr aud against her hus- 
band for the sun of $1,500; that she issued exceution on the 
saine, and has sold and raised out of the property of her hus- 
band the sum of #782. The bill further states that James 
Nuttall had made a deed of trust of his property to secure W il- 
liain Robards and other creditors; that the debt to Robards was 
not satisfied; that the plaintiff paid $400 to Robards and took 
an assignment from him of all his interest in the said deed in 
trust 3 that James Nuttall ran off the negroes and wasted and 
destroyed all the other property covered by the deed in trust. 
The bill prays that the sheriff be directed to pay the $782 into 
the clerk’s office and that the defendant Emily be enjoined from 
proceeding against the sheriff, and that the same money may, on 
the hearing of this cause, be decreed to the plaintiff in part 
satisfaction of his claims against James Nuttall. James Nut- 
tall and his wife, Enuly, have answered the bill. They admit 
= judgment mentioned in the bill and that the plaintiff is the 
Ss ssignee of the same, but they deny that the plaintiit paid 
eee $400 or any other sum to remove the deed in trust on 
the property of James Nuttall. These defendants say that the 
debts secured by the said deed in trust have been satisfied 
(267) by the sale of the property conveved therein. The de- 
fendant James savs that he believes that the execution 
issued on the plaintiif’s judgment, returnable to August Sessions, 
1839, was returned “satisfied.” The defendants do not admit 
that the plaintiff has any claim, either under the deed in trust 
or the said judgment. They deny that the decree obtained by 
the said Emily against her husband was fraudulent as to his 
creditors; but they state that it was for a debt justly due to the 
said Emily under the following circumstances: The said Emily 
had been a tenant in common with others in a tract of land, 
and, for the purpose of division, the land was sold under a 
decree of a court of equity. Her part of the money arising 
from the sale had not been secured to her, as in law it should 
have been, but the same had been delivered to her husband, with- 
out any privy examination on her part, and he had made use 
of it, and for this money, which in law is considered as her 
land, she obtained against her husband the said decree, which is 
alleged by the plaintiff to be fraudulent as to her husband’s 
creditors. There was a replication to the answer. 
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There is no proof in the cause that the plaintiff purchased 
from Robards any interest in the deed in trust or received from 
him any assignment of interest under the said deed. As to the 
other point in the cause, viz., whether the decree obtained by 
Emily against her husband w as fraudulent or not as to the ered- 
itors of her husband, we think it unnecess sary now to enter into 
the examination of it, because it appears in evidence that afi. fu. 
issued on the plaintiff’s judgment returnable to November Ses- 
sions, 1838, of Granville County Court, and the sheriff returned 
on the same that he had “levied on 1,375 acres of land and ten 
slaves as the property of Alexander Nuttall, and too late to make 
the money.” Whereupon a venditioni exponas with a fi. fu. 
clause issued returnable to February Sessions, 1839, and was re- 
turned “Stayed by the plaintiff.” A rendition: exponns issued 
to May Sessions, 1839, and was returned “Stayed o the order 
of the plaintiff.” A rendition: exponas with a fa. clause 
issued to August Sessions, 1839, directed to the Sieif 
of Granville and a fi. fu. to the Sheriff of Warren. The (268) 
execution issued to Granville was returned “Stayed by the 
plaintiff.” That to Warren was returned “Nothing to be found.” 
In England a venditioni exponas with a fi. fa. clause ordinarily 
does not issue but in cases where the property taken under the 
original execution has been appraised at a value less than the 
debt in the execution. Arch. Forms, 165; Bingham Executions, 
263. In this State the sheriff never causes property levied on 
by him under a fi. fa. to be appraised. Therefore here a plain- 
tiff may issue a rendition’ exponas with a fi. fa. clause in all 
cases where the property levied on remains to be sold. But the 
sheriff cannot seize any property under the fl. fa. attached to the 
renditiont until he has sold the property Ce ice in the vendi- 
tiont, Allemong v. Allison, 8 N. C., 325. The plaintiff on his 
execution to Granville, where the judginent was obtained, had 
seized property apparently sufficient to make lis debt. He has 
preyented the sheriff from selling the same. Where was the 
necessity of his issuing a fi. fi. to Warren? The return of null 
bona on that execution. under all the cireumstances in this case, 
did not bring him within the rule laid down in MeNay ve. Wil- 
hams, 21 N. C., 398, and m many other cases, that before a 
judgment creditor can invoke the aid of a court of equity he 
must show that he cannet get satisfaction ot his debt at law. 

The bill 1s dismissed with costs. but ee prejudice to the 
plaintiffs preferring another bill should he be unable to get 

satisfaction of his debt at law. 

Per Crrran. Bill dismissed without prejudice. 
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THOMAS J. SANDRIDGE v. JOSE’?H SPURGEN, 
ADMINISTRATOR, ETC. 


1. The act of Assembly, Rev. St.. ch. 46. sec. 23, allowing to executors 
and administrators nine months from the time they qualify to 
plead to any original suit brought against them. does not apply 
to suits in equity. 


te 


. An act of ASsembly prescribing rules of practice does not apply to 
courts of equity, unless those courts are hamed in the act, or 
the proceedings therein be within the mischief for which the act 
was meant as a remedy. 


ce 


In equity an executor is chargeable with assets only upon his ad- 
mission of them or upon the report of the master that he has 
them. 


4, The filing of a bill. or even a decree to account. does not bind the 
assets so as to prevent an executor from paying other creditors 
in equal degree, unless it be a bill in behalf of all creditors and 
nu decree thereon for an account. 


Tuts was an appeal from aun interlocutory otder of the Court 
of Equity for Ranpoupu, at Fall Term, 1842, his Honor, Settle. 
J., presiding. 

The bill was filed in September, 1842, returnable to Fall 
Term, 1842, of Randolph Court of Equity, for the foreclosure 
of a mortgage of a negro slave, and the process on the bill had 
been duly served on the defendant as administrator of George 
Hoover, deceased, who had given the mortgage. At the return 
term, viz., the Fall Term, 1842, the following entries were made 
on the minutes of the court: “The defendant alleges that letters 
of administration with the will annexed were granted to him on 
the estate of his testator at August Term, 1842, of Randolph 
County Court, and that he is not bound to plead or answer until 
nine calendar months from that time. The plaintiff’s counsel 
contends that the defendant is bound to plead, answer or demur 

at this term, and moves for judgment pro confesso. His 
(270) Honor, after hearing the counsel both for the plaintiff 

and the defendant, doth adjudge that the defendant 1s not 
bound to plead, answer or demur to the plaintiff’s bill until after 
the expiration of nine calendar months from and after his tak- 
ing upon himself the office of administrator. From this judg- 
ment the plaintiff prayed for and obtained an appeal to the 
Supreme Court, giving bond, ete.” 


Swaim for plaintiff. 
Mendenhall for defendant. 
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ReurrFin, C.J. On 7 March, 1842, George Hoover exe- (275) 
cuted to the plaintiff a mortgage of a slave to secure the 
payment of a sum of $500 and died in May following, having 
made a will, which was proved at August Term, 1842, of Ran- 
dolph County Court, at which time administration with the will 
annexed was granted to the defendant. The plaintiff then filed 
es bill to foreclose the mortgage or to have the money raised by 
a sale of the slave. At September Term, 1842, of the Court of 
ee for Randolph County, the defendant not having put in a 
plea, answer or demurrer, the plaintiff moved the court that he 
might take the bills pro confesso and set the cause for hearing 
thereon. But the defendant opposed the motion, on the ground 
that he was not bound to answer or plead until nine months after 
taking administration, and the court, being of that opinion, 
refused the motion, and the plaintiff appealed by leave of the 
court. 

The point on which this appeal was taken arises on the act 
of 1828, ch. 8 (Rev. Stat., ch. 46, sec. 23). By the fourth sec- 
tion it is enacted that “no executor or administrator shall be 
bound or compelled to plead to any original suit brought against 
him in any court until the expiration of nine calendar months 
from and after his t taking upon himself the office of executor or 
administrator.” [t was held by his Honor that this enactment 
embraced the present suit in the Court of Equity. But in that 
construction we do not concur. The language of the act m it- 
self 1s appropriate to proceedings in a court of law, and 
it cannot embrace proceedings in courts of equity unless (276) 
those courts had been named in the act or the proceedings 
therein be within the mischief for which the act was meant as 
a remedy. Statutes which confer rights or regulate contracts 
must be observed by all courts. But those which regulate mat- 
ters of practice or the course of proceeding have never been 
considered as applying to courts of equity unless mentioned. 
The reason is that those courts have a peculiar jurisdiction and 
a settled course of proceeding, subject to be modified, in the dis- 
eretion of the Chancellor, according to the justice of each case, 
and it cannot be supposed that the Legislature intended to abro- 
gate that discretion and alter the course of the court without 
plain words to that effect and directly appheable to the Court of 
Equity; for the Legislature knows full well that although equity 
professes to follow the law in respect to rights, it does not profess 
to follow the law in its remedies and course of proceeding, but 
quite the contrary. And therefore, when a statute undertakes 
to regulate the practice of courts it cannot embrace the courts 
of equity without plain words or an equally plain implieation. 
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This act has no such language. Nor is there any such mischief 
in equity as that which existed at law and rendered this act nec- 
essary there. At law assets are admitted unless they are denied 
by plea; and the plea must truly state the condition of the assets 
at the commencement of the suit or at the time of the plea. 
And there can be no doubt but the purpose of the Legislature 
in extending the time for pleading was to give an executor the 
Opportunity of learning the degree of the testator’s indebtedness 
and ascertaining the assets, by a sale and other means, before he 
was called on to conclude himself by pleading. But in equity an 
executor 1s not chargeable with assets upon the silence of his 
answer as to them, but only upon an admission of them or upon 
the report of the master that he actually has them. Mitchell 
v. Robards, 17 N. C., 478. And the filing of the bill or even a 
decree to account does not bind the assets so as to prevent the 
executor from paying other creditors in equal degrec, unless it 
be a bill on behalf of all creditors and a decree thereon 
(277) foranaccount. Allison rv. Davidson, 21 N.C.,46. There 
could be no prejudice to the estate, therefore, or to the 
defendant, by requiring him to proceed immediately in the cause, 
nor any motive for not answering but the mere arbitrary purpose 
of delaying the plaintiff. No question of assets could, indeed, 
be made in this particular cause; for on a bill to foreclose there 
is no decree for the debt against the general assets, but only that 
the pledge become absolute or that at the instance of one of 
the parties it be sold'and the proceeds applied in satisfaction. 
Whether regard be had to the words of the act or to the neces- 
sity which caused it, we think it equally clear that it cannot be 
construed to change the course of the Court of Equity, and the 
defendant should have been required, according to the act of 
1782 (Rey. Stat., ch. 32, sec. 4), “to put in his answer or plea. 
agreeably to the practice in chancery, or demar” unless, upon 
reasonable cause shown, further time had been allowed. 
This opinion will be certified accordingly. The defendant 
must pay the costs in this Court. 
Per CURIAM. Ordered accordingly. 


Cited: Marsh v. Grist, 62 N. C., 350. 
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1. On the hearing of an injunction bill when a reasonable doubt exists 
in the mind of the court whether the equity of the bill is suf- 
ficiently negatived by the answer. the court will not dissolve the 
injunction. 

2. In such cases much must depend upou the sound discretion of the 
court to Whom the question of dissolution is preferred. 


Tuis was an appeal from an interlocutory order of the Court 
of Equity of Sroxes, at Spring Term, 1842, his Honor, Dick. 
J., presiding, refusing a motion to dissolve the injunction which 
had been granted in this case. 

The facts are set forth im the opinion delivered in this Court. 


Morehead for plaintiff. 
Wuddell and Iredell for defeudant. 


DanteL, J. The plaintiff states in his bill that one Mansell 
made his will and appointed Jacob Conrad and another his exee- 
utors, and left a legacy to his daughter, the mother of the plain- 
tiff and also the wife of one Henry Shore. He further states 
that in 1829 he, being in want of money, applied to his mother 
to aid him, which she agreed to do if Conrad, the executor of 
her father, would let her have any. Conr ad advanced the 
money—%175—and took a bond from the plaintiff, with Henry 
Shore and his wife, Mary, as sureties, payable to the exeentors, 
the said Conrad alleging that it was necessary for him to take 
the hond in this way and retain it until he made a final settle- 
ment with Shore and wife, and then the said bond should be 
surrendered; and he (Conrad) was to have a credit for 
the amount mn the said settlement. The plaimtiff further (279) 
states that a short time thereafter the settlement for the 
legacy was made and that Conrad was credited for the amount 
of the said bond, but for some excuse or other the bond was not 
delivered up. The plaintiff, being informed by his mother and 
Henry Shore that the bond was paid and satisfied, gave himself 
no more trouble about it. In 1835 Conrad requested the plain- 
tiff to take up the old bond, which had been made payable te 
him as executor, and give him three new bonds, payable to hin- 
self only, for the amount of the old bond and interest, The 
plaintiff then told him that the old bond was paid and satisfied. 
Conrad assured him that it was all right and that he would have 
nothing to pay, and he gave as a reason for lis asking for the 
new bonds that the creditors of Shore were pressing him and 
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that it was necessary for him to hold some evidence of the 
amount advanced; and he moreover said that one Lehman and 
others had a bill in equity then pending against him and Shore 
trying to subject Shore’s interest in the aforesaid legacy to their 
debts. Conrad cre the plaintiff to execute the said three 
bonds, which he then had with him, ready written, particularly 
assuring him that he never should be compelled to pay then; 
that his object was to keep the bonds as vouchers to show how 
he had managed the funds of the testator. The plaintiff there- 
upon executed three bonds. The transaction thus remained up 
to the death of Conrad, which took place in 1839. The plaintiff 
further states that the defendants are the executors of Conrad, 
and that they, finding the aforesaid bonds among the papers of 
their testator, have brought suit on them at law against hnn, 
obtained judginents and are now pressing their executions. T he 
plaintiff says that he has often informed the defendants of the 
truth of the transaction and insisted that the bonds should be 
surrendered to him. Such are the statements of the bill, which 
prays for an injunction. 

The defendants in their answer states that they are the execu- 
tors of Conrad; that they found ainong their testator’s papers 
the three bonds mentioned in the bill; that they have obtained 

judgments on the same and issued executions. They state 
(280) that they believe the debt to be justly due. They admit 

that Conrad became the executor of Mansell before 1829 
and that Mrs. Shore was the daughter of Mansell and the mother 
of the plaintiff, and that she was a legatee under her father’s 
will. sae they state that Henry Shore, the husband, was in- 
debted to Conrad in a sum much larger than the legacy con:ing 
to his wife; that Shore assigned the “whole legacy to Conrad in 
part satisfaction, They further state that neither the original 
bond nor the three bonds substituted for it have been satisfied, 
and that they have the most conclusive evidence that the same 
are still due. They say that they have no knowledge of any 
agreement that the bonds were to be given up, as stated in the 
bill, or that he was allowed the same in his settlement. They 
state their belief to be that he might have made the debt payable 
to himself, so that it might be more easily and certainly col- 
lected. | 

The court refused to dissolve the injunction, and ordered it 
to stand over for the parties to take proofs, and the defendant, 
by permission of the court, appealed from this interlocutory 
order. 

Tf Conrad only loaned the money to the plaintiff out of Man- 
sell’s estate why did he let it remain uncollected up to the death, 
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a period of ten years? There was no relationship or particu- 
lar friendship between them. The defendants adnut that Mrs. 
Shore’s legacy was paid in no other way than by the assignment 
of it by Shore to Conrad in satisfaction of a debt which he owed 
Conrad. The deed or evidence of assignment, which must be 
in the defendant’s possession, is not exhibited in the answer. 
We do not see the date or contents of that instrument. We must 
conclude, however, that 1t was made after the date of the first 
bond, which was executed by the plaintiff, with Shore and his 
wite as sureties. The defendants state in their answer that they 
have the most conclusive evidence that the debt is due. Then 
why not in their answer exhibit to the court that most conclusive 
evidence? Is it Shore’s deed of assignment? We adinit that 
a sight of that instr cient might throw much hight on the 

question. The amount of Conrad’s debt against Shore, (281) 
the amount of the legacy, the amount of the debt paid by 

Shore by force of the assignment, the date of that assignment— 
all these material things are wanting, which would be great aids 
in the right understanding of the case. The foregoing elrewmn- 
stances, connected with the staleness of the demand, the fact 
of Conrad giving up a bond with sureties and taking other bonds 
without surety, the length of time which then clapsed before 
his death and nothing said about these bonds, the defendants 
being executors and answering only as to their belief, the inarti- 
ficial state of the pleadings, all taken together raise a reasonable 
doubt upon the mind of the Court whether the equity in the bill 
is sufficiently negatived by the answer to authorize an order for 
the dissolution of the injunction. The defendants are amply 
secured if they should get a decree upon the hearing. <A short 
delay will be to them but a very little injury. In eases of this 
kind, viz., whether the Court will dissolve an injunction on hear- 
ing the answer only or will order the bill to stand over for proofs, 
much must depend upon the sound discretion of the Judge who 
is to decide the question. After all the consideration which we 
have given this case we are not prepared to sav that the order 
made by the Superior Court 1s erroneous. Therefore the judg- 
ment must be affirmed. 

Per Crriam. Judgment afirmed. 


Crted: Miller v. Washburn, 88 N. C., 165; Monroe v. McIn- 
tyre, 41 N. C., 69; Lowe v. Comrs., 70 N. C., 533. 
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(282) 
JAMES SHIEARIN ann WiFe v. THOMAS EATON'S EXECUTOR. 


After a lapse of thirty-four years from the time a legacy became 
due and the parties entitled had capacity to sue, and of thirty 
years from the death of the executor, who was amply able to 
discharge the legacy, which was small, and lived in the inunediate 
neighborhood of the legatee, who was poor, the Court ke/d that 
these circumstances were sufficient proof to them that the legacy 
had been satisfied. 


THIS case was transmitted to the Supreme Court by consent 
of the parties from Warren Court of Equity, at October Term, 
1842. 

The facts are set forth in the opinion delivered in this Court. 


B. FE. Moore for plaintiff. 
Badger and W. H. Haywood for detendant. 


Danie, J. In 1790 Giles Carter made his will and appointed 
Thomas Eaton his executor, who in the same year qualified as 
such. The testator bequeathed as follows: “All the rest of my 
estate [ desire mav be kept together for the use of my wife and 
four children” (named Dolly, ete.) “until the said children come 
of age; when the eldest comes of age a division of the whole to 
be made.” The widow died in 1795. In 1803, Dolly, then six- 
teen or seventeen years old, married James Shearin, then about 

eighteen years old. James Shearin and his wife are the 
(283) plaintiffs, and filed this bill against the executor of 

Thomas Eaton, in 1840, to recover her share of the said 
legacy. The plaintiffs in their bill state that in less than a year 
after their marriage they apphed to the executor for payinent 
of their legacy, and that the executor admitted that he held 
property that they were entitled to and that he would settle with 
them at another dav, and that he in the said vear purchased a 
horse for them as a part payment. The plaintiffs state that the 
executor never settled the claim, and died in 1810, after making 
his will and appointing his son, the defendant, his executor, who 
qualified. The plaintiffs further state that the present defend- 
ant frequently promised to settle and pay them aes legacy, and 
this kept them from suing until about 1839, when he told them 
he would not pav, and they might go to law for their legaey. 
The bill pravs an account, ete. 

The defendant in his answer admits that. his testator, Thomas 
Eaton, was the executor of Giles Carter, who died in 1790. He 
admits that a legacy 1 was given by Carter’s will to his daughter 
Dolly, as stated in the bill, and that she married James Shearin, 
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the other plaintiff, in 1803, and that his (the defendant’s) testa- 
tor died in 1810. The defendant then states in his answer that 
he fully beheves, and therefore avers, that at and long before 
the death of the said Thomas Eaton the whole of the estate 
of Giles Carter had been settled and disposed of in a due course 
of administration. The detendaut denies that he ever admitted 
or promised to pay the plainuff’s demand, and he insists that 
the claim of the plaintiff is, from the lapse of time, to be pre- 
sumed in this Court to have been paid, satisfied, renonnced or 
released, aud he insists on such presumption. 

A replication is put in to this answer. 

In looking into the testimony it appears to us that Carter’s 
estate was but small (he was the overseer of Eaton), and all his 
children were of tender vears at the time of his death. The 
plaintiff Dolly was the youngest, and possessed no means of sup- 
port but in this legacy. The widow and children lived on the 
land of Eaton. In 1804, after the marriage of Dolly, it 
appears that a horse and some other articles for house- (284) 
keeping were advanced to them. The executor lived six 
years thereafter. The husband was of full age four years before 
the death of the executor. The parties all hved in the same 
neighborhood. The executor was a man of wealth, and in the 
habit of paying his debts in a reasonable time. The time which 
has elapsed since the husband came of full age (1806) and be- 
fore the fling of this bill has been thirty-four years. There is 
nothing in the depositions which tends to show an admission of 
hability by the executor or the present defendant from the time 
the husband came of age up to the bringing of this suit. The 
excuses set forth in the bill for not bringing ‘the suit sooner, viz., 
that the executor, and the defendant afterwards, promised ‘them 
from time to time to settle, ete., are all denied in the answer and 
are not supported by any proof. The demand is stale—the 
executor has been dead for thirty vears, and his vouchers and 
accounts of the estate perhaps lost and his witnesses may be dead. 
Does the length of time (thirty-four vears) raise a presumption 
of satisfaction? The plaintiffs insist that there is no such pre- 
sumption, and rely on Tate v. Greenlee, Falls v. Torrance, and 
Ives v. Sumner. In Tate v. Greenlee, 9 N. C., 486 (a case con- 
fusedly and badly reported), there was, it appears, a lapse of 
but sixteen or seventeen years after a person able to sue came 
into esse before the suit was commenced. Miss Bowman, the 
legatee, was an infant without guardian. She married Wilham 
Tate when she was under age. Fifteen vears thereafter he com- 
menced the suit against the administrator of the executor of his 
wife’s father for her legacy, the executor having been then dead 
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but two years. Tate died a short time thereafter. The report 
states that the first moment the wife became a free agent she 
made herself a party to the suit. On a motion to dismiss the 
bill without reading the answer or the proofs the court refused 
ae motion, but proceeded to the hearing of the cause. In Falls 
. Torrance, 9 N. C., 490, the bill stated that the defendant had 
. his declarations induced a belief that he did not contest the 
complainant’ s right to the property. Under this circumstance 
the court refused a motion to dismiss the bill before an- 
(285) swer and a hearing, although thirty-five years had elapsed. 
If the allegation in the bill was true it repelled the pre- 
sumption of satisfaction or abandonment. In [ves v. Sumner, 
16 N. C., 338, the legatee was an infant, and she married John 
Sutton in 1805. She and her second husband filed the bill against 
the executor of her father for the legacy, in 1825, after a lapse of 
twenty years from the first marriage, when and during all the 
said time suit might have been commenced against the executor. 
The Court in giving the opinion say: “After such a lapse of 
time, although it forms no bar to the suit, it may be apprehended 
that exact justice could not be done if the parties were to go into 
a settlement of their accounts. This, however, must be done if 
the bond (release by John Sutton ) introduced by the defendant 
does not interpose a sufficient bar.” The Court ‘then proceed to 
discuss the question as to the validity of the release, and they 
finally decided the cause in favor of the defendant on the ground 
that the bond given to the executor by the first husband operated 
as a release of the legacy. It is conceived that as there was a 
clear ground for the Court to decide the cause for the defendant 
on the second point in the case the first point (lapse of time) 
did not particularly exercise their judgment. Let that be as it 
may, the time which had elapsed in the case now before us was 
much greater, it being thirty-four years. During all this time 
there was a person in being (the husband) capable of commenc- 
ing a suit for the legacy. This length of time taken in connec- 
tion with all the other circumstances in the case induces us actu- 
ally to believe and so to declare that this legacy has been satis- 
fied. See Ivey v. Rogers, 16 N. C., 58, and Petty v. Harman, 
ab., 191. | 
The bill must be dismissed and with costs. 
Perr Ccriam. Bill dismissed with costs. 
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1. Where one who contracts to sell a piece of Jand to another cannot 
make a legal title to the whole. his vendee jay insist upon a 
specific execution of the contract so far as the vendor can execute 
1G; 

2, And the vendee must pay the vendor, for the part for which a 
good title is convered, the value of such part. proportioned to the 
price which was to have been paid for the whole—and not merely 
in proportion to the number of acres. 


TuIs cause was transmitted by consent of parties from the 
Court of Equity of Irepenn, at Fall Term, 1842, to the Supreme 
Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 


No counsel appeared in this Court for either party. 


Gaston, J. The bill was filed by Amos Jacobs, the plaintiff, 
against John Madison, of the State of Kentucky, and George 
W. Locke and several others, some of whom are infants and 
defend by their guardian, the heirs at law of Francis Locke, de- 
ceased, defendants, sind if seta forth that in 1818 or 1819, before 
the passing of the statute entitled “An act to make void parol 
contracts for the sale of land and slaves,” the defendant Madison 
purchased from the late Francis Locke a certain tract of land, 
in the said bill particularly described, containing 4614 acres, at 
the price of $2 per acre, and in pursuance of such purchase, 
with the consent of the said Francis, entered into the possession 
of the said land, built thereon a house and cleared a part otf the 
land for the purpose of cultivation; that the said Madi- 
son paid at the time of purchase twenty-four or twenty- (287) 
five dollars, part of the price; that in August, 1820, the 
said Francis died intestate without having made a conveyance 
of the land; that the said Madison sold ‘the said land to the 
plaintiff at the price of $3 per acre, and he entered upon the 
land and further improved the same; that at the November 
Term, 1820, of Iredell County Court, Ross MecLelland and 
Robert Simonton administered on the estate of Francis Locke; 
that the plaintiff paid to the said adininistrators the residue of 
the purchase money due from Madison, and the money so paid 
was by the said administrators applied to the satisfaction of 
debts due from their intestate; that in consequence thereof the 
said administrators, believing that they had power so to do, by 
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deed bearing date 15 June, 1823, conveyed the said land to the 
plaintiff, who was permitted to enjoy the same unmolested until 
long afterwards, when the defendants, the heirs at law of Francis 
Loc “ke, instituted an action of ejectinent against him and, having 
obtained a judgment therein, turned fan. out of possession and 
then brought an action for the mesne profits. And the praver 
of the bill is for an injunction to restrain the prosecution of the 
said action and for a conveyance from the defendants, the heirs 
at law of Francis Locke, of their legal title to the land, and for 
general relief. Publication has been made as to the defendant 
Madison and the bill taken pro confesso against hin. The other 
defendants put in their answers, and thereby, after adinitting 
that they are the heirs at law of Francis Locke and as such have 
evicted the plaintiff from the possession of the land described in 
the bill and instituted their action for the mesne profits, they 
stated that the said Francis did at the time, stated in the bill 
contract with the defendant Madison to seli to him art the price 
of $2 per acre, not the tract of land described im the bill, but a 
piece containing 70 acres, being part of a tract containing 90 
acres adjoining his home place, retaining 20 acres of the said 
tract next to the home place, being v: aluable bottom land on the 
river, and that the defendant Madison paid him in part therefor 

a beef valued at 412, and no more; that Madison entered 
(288) into possession under his purchase and so continued until 

he was compelled to leave the State because of a criminal 
charge against him; that after the said Madison went off the 
plaintiff ‘undertook to buy from the administrators of the said 
Francis and took a conveyance for the tract of 4614 acres de- 
seribed in the bill, which covers the 20 acres reserved = the said 
Francis, when he contracted to sell to Madison, and 2614 acres 
of the 70 acres so contracted to be sold; that this pure one Was 
inade from the administrators as an original purchase, and not 
as being in execution of the contract made by the intestate with 
the said Madison; that upon this contract the plaintiff gave his 
note for £138, the consideration of the purchase, to the adminis- 
trators, and one of them, Robert Simonton, passed the same off 
to cne Francis Young in payment of the said Robert’s individual 
debt, and that they were ignorant whether the administrators 
ever accounted with the estate of their intestate for the said note 
or the money thereby secured; and they averred that they never 
heard that the plaintiff pretended to set up a claim to the land 
in dispute through Madison until after the trial of the action of 
ejectment, and that the transaction between the plaintiff and the 
administrators of their ancestor took place without the assent of 
the defendants. Upon this answer the injunction which had 
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been awarded upon the filing of the bill was dissolved, and the 
plaintiff, praying leave to continue his bill over as an original, 
entered a general replication to the answer. 

Upon the proofs there is no contrariety of testimony. It is 
established by many witnesses that in 1818 or 1819 the late 
Francis Locke sold to the defendant Madison a tract of land 
called the “Stewart place,’ and supposed to contain 70 acres, 
at the price of $2 per acre; that Madison paid twenty-four or 
twenty-five dollars and was to pay the residue of the price in 
his labor as a shoemaker in making boots and shoes out of 
leather to be furnished by Locke; that the leather was not fur- 
uished nor the labor done in Locke’s lifetime, but Madison re- 
moved up and remained on the land until after Locke’s death. 
It appears further that Locke died much indebted, and 
that after his death, some time at or before June, 1823, (289) 
many of the ereditors had a meeting with his adminis- 
trators for the purpose of a settlement, when it became a matter 
of consultation what was proper to be done in relation to the 
contract of sale with Madison respecting the said land. One of 
the administrators, MeLelland, knew of the contract and of the 
payments made thereon, and all this was also known to and de- 
clared by George W. Locke, one of the defendants in this suit 
and who was present at the said conference. Madison and the 
plaintiff, who were both present, declared that the latter had 
purchased the interest of the former in the said land and was 
ready to make the payment remaining due on receiving a con- 
veyance of the title. The defendant George W. Locke was per- 
fectly willing that this arrangement should be made, and the 
creditors and administrators approved of it as one beneficial to 
the estate. But a difficulty arose in this, that one Solomon Jacobs 
claimed a part of the land so contracted to be sold as being held 
by him under a superior title and offered such proof of his lines 
by one Losenby that the administrators were unwilling to convey 
any more of the land than was left free from dispute as to title. 
It does not appear distinctly whether the defendant George W. 
Locke was a party to the arrangement ultimately made, but it 
was then agreed that the plaintiff as the assignee of Madison 
should take so much of the Jand sold, amounting to about 46 
acres, as was uncovered by the claim of Solomon Jacobs, at the 
price of $2 per acre, pay to the administrators of Locke what 
remained due at that rate from Madison and take to himself a 
conveyance of the land. The plaintiff thereupon paid or secured 
to be paid to the administrators the balance estimated to be so 
due from Madison. They were charged therewith in their set- 
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tlement with the creditors of their intestate, and they, on 5 June, 
1823, executed their deed for the land, describing it by 1etes 
and bounds as set forth in the plaintiff’s bill. 
Upon these facts it seems to us that the plaintiff cught to have 
some relief; but we are not prepared to decide on the 
(290) nature or extent of that relief until some imatters be 
ascertained which do not yet clearly appear. He is the 
acknowledged assignee of Madisen, and as such substituted to 
the rights which the latter acquired bv his purcha ze from Locke. 
After that purchase, in the contemplation of - this Court, Madi- 
son was the owner of the Stewart ee and Locke retained the 
title as a security for the payinent of rhe residue of the purchase 
money. Had that been paid by the plaintiff to the administra- 
tors of Locke, according to the terms of the contract he would 
have been entitled to a conveyance from the heirs of the entire 
tract. But he paid only for 4614 acres, and he asks for a con- 
vevance of the part so paid for, bee ‘ause, as he alleges, the vendor 
had not the ability to make title to more. W here av endor ean- 
not make a legal title to the whole of the land sold his vende 
may Insist upon a specific execution of the contract so far as ihe 
yendor can execute it. From the proofs it appears that the 
administrators of Francis Locke admitted that there was this 
defect of title, but the admission of the administrators in no way 
binds the heirs. They have, therefore, a mght to have this 
matter investigated. Besides, it does not appear, supposing that 
there was a defect of title in the vendor to part of the land sold, 
what was the fair value of the residue as compared with the 
stipulated price of the entire tract. The administrators had 
not a right to remodel the contract of their intestate, but only to 
receive what was equitably due thereon, and it may be that the 
average value per acre of the part of the land to which their 
intestate had title and with respect to which the plaintiff prays 
a specific execution of the contract exceeded the average price 
per acre of the entire tract. We require to be definitely in- 
formed (1) what is the number of acres in the Stewart tract 
which the late Francis Locke sold to the defendant Madison 
and what the number of acres within the bounds of the tract 
conveved by the administrators of Francis Locke to the plain- 
tiff; (2) whether the said Francis Locke at his death had the 
ability to make a clear title to that part of the Stewart tract 
which was sold bv him to Madison but is not included in 
(291) the conveyance to the plaintiff; (38) what was, at the 
death of Francis Locke, the fair price per acre of the 
land so conveyed as compared with the price per acre of the 
whole tract as sold. It is probable that the parties. being ap- 


210 


NGe DECEMBER TERM, 18-42. 


WHITEHURST @?. HARKER. 


prised of the special matters respecting which we want precise 
information may by agreement between themselves furnish it 
without delay. But if they should not, the Clerk and Master 
of the Court of Equity of Iredell must be directed as commis- 
_sioner to make the inquiry of these matters and report the result 
to the Court. , 

Per Curiam. Ordered accordingly. 


Cited: Wilcoron v. Galloway, 67 N. C., 466; Campbell e. 
Cronly, 150 N. C., 463. 


(292) 


ELISHA WHITEMURST. AbMINISTRATOR, ETC... ¥. ANSON HARKER, 
EXECUTOR, ETC., AND OTHERS. 


1. A bequest of movable property or movebles, when there is nothing 
in the will to restrict the meaning of those terms. includes slaves 
vnud every other species of personal property. 

2. Where there is a legacy of slaves to A for life. and after her death 
to B and two others, and the husband of I} dies in the lifetime 
of the tenant for life, the shares of B on the death of the tenant 
for life wtll go to her in her own right. and not to the adiminis- 
tratov of hev husband. 


Tus cause was removed by consent of parties from the Court 
of Equity of Cartrret, at Fall Term, 1842, to the Supreme 
Court. The bill was filed by the plaintiff as administrator with 
the will annexed of Eben Harker, deceased, to obtain the opinion 
of the court upon certain questions arising on the construction 
of the said will. The Iegatees and distributees of the said Eben 
Harker and also the administratrix of a deceased husband of one 
of the legatees were made parties defendant. 

The questions about which advice was asked and the matters 
to which they relate are stated in the opinion delivered in this 
Court. 


J. HH. Bryan for plaintiff. 
No counsel for defendant. 


Daniet, J. Eben Harker made his will, and, after several 
devises and bequests, the following clauses occur in his will: “T 
do give to my wife all my movable property that 1s not 
above mentioned during her natural life’; “and after (293) 
her (that is, his wite’s) death I desire that all the mov- 
ables of mine that I have not before mentioned for my three 
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daughters may be equally divided between my three daughters 
according to the discretion of my executors.” The testator at 
his death was the owner of a slave named Rose, who was not 
particularly mentioned in his will. During the life of the tes- 
tator’s widow Rose had several children. The first question 
asked of the Court is, Whether these slaves passed bv the will 
under the words ‘ ‘movable property.” Slaves are personal prop- 
erty. Personal chattels are distinguished from real estate and 
chattels real by the mobility of their character. They are called 
personal because they can be moved from place to place with the 
person of the owner. If there were anything in the will to show 
that the testator used the word “movables” in a more restricted 
sense we should certainly so interpret it. But there is nothing 
indicative of its being so used, and it should be understood in its 
general sense, more especially as, if it be not so understood a 
partial intestacy will be the result. We are therefore of opinion 
that the slave Rose and her increase passed by the aforesaid 
words in the will to the widow for her hfe and on her death to 
the testator’s three daughters or their personal representatives. 
Second, Caleb W. Callow: ay, the husband of Sabra, one of the 
testator’s daughters, died in the lifetime of the widow, tenant 
for hfe. The one-third of the slaves, Rose and her increase, on 
the death of the said particular tenant for life went, we think, to 
the said Sabra in her own right, and not to her as the admuinis- 
tratrix OF her husband. Hynes v. Lewis, 1 N. C., 181; Poin- 
decter v. Blackburn, 36 NX. C., 286; Kornegay v. arroway. 17 
ee Gor 405: Grey v. Kentish, 1 Atk., 280 (edited by Saunders) ; 

Gayner oS W ilkinson, 2 Dick: 491: 1 Bro, Ch. Ca.. 90; 1 Roper 
on Husband and Wife, 245. The decree will be drawn accord- 
ingly. 

Per CURIAM. Decree accordingly. 


(294) 
TIIOMAS J. LATHAM ve. HOWARD WISWALT. 


1. Where upon the petition of the guardian of a lunatic. under the 
act of Assembly. Rev. St.. ch. 57, sec. 3. a court of equity directs 
a sale of the lunatic’s property, no creditor of the lunatic can 
seize any portion of the property under an execution the feste 
of which is subsequent to the date of the decree. 


2. Such a decree is substantially a decree in rem. and subjects the 
property to the control of the eourt, who will enjoin all creditors 
from interfering with it. except under the direction and with 
the sanction of the court. 
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3. Even a purchaser at a sale under an execution so sued out by a 
creditor, after the decree but before injunction obtained. will ac- 
quire no title to the property he purchases, so as to defeat the 
right of the Court of Equity to make such disposition as it may 

. think proper of the lunatic’s estate. 


4. An ainendment to an injunction bill, after it is sworn to. cannot 
affect an injunction which is ordered to issue upon the Dill as 
amended and after it has been amended and resworn to. 

» The guardian of a Junatic may bring a suit in equity. either in his 
owh hame as guardian or in that of the lunatic. 

G. Upon the petition of the guardian of a lunatic for the sale of his 
property, the Court of Equity may upon aflidavit award au in- 
junction without a bill. 


THis was an appeal from an interlocutory order of the Court 
of Equity of Breatrort, made at Fall Term, 1842, his Honor, 
Manly, J., presiding. The bill was an injunction bill, and upon 
the coming in of the answer the defendant moved to dissolve the 
injunction which had been obtained by the plaintiff, which 
motion was disallowed by the court, and the imjunetion con- 
tinued till the hearing., From this interlocutory order the de- 
fendant, by leave of the court, appealed to the Supreme Court. 
It appeared from the papers that after the bill had been sworn 
to it was amended, and the bill as amended was then sworn to, 
and upon this amended bill the judge had granted the injunction. 

The matters stated in the pleadings are set forth in the 
opinion delivered in this Court. (295) 


C. Shepard for plaintiff. 
J.H. Bryan for defendant. 


Gaston, J. At April Term, 1841, of the Superior Court of 
Equity for Beautort, a petition was filed by Thomas J. Latham, 
the guardian of Daniel Latham, a lunatic, setting forth that the 
said: Daniel, before he had become of unsound mind, had con- 
tracted debts to so large an amount that it would require all 
his estate to satisfy the just demands of his creditors, and that 
if the said estate be permitted to be seized on executions and 
sold under them it will be sold for much less than it 1s worth 
and a large part of it will be dissipated in the payment of costs, 
further setting forth particularly all the articles of nersonal 
property and the different parcels of real property constituting 
the estate of the said lunatic and showing that the said lunatic 
hath a wife and four infant children, who are utterly destitute 
of the means of support except as they may be furnished from 
the said estate, and praying that the court will be pleased to 
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order a sale to be made of all the said property by some fit 
person, to be appointed by the court, on such terms as the court 
may designate, and that the moneys raised by such sales be 
applied and secured to such trusts and for such purposes as the 
court in its judgment may direct. Thereupon the court at the 
same term was pleased to make an order that all the property 
of the said lunatic, except two chargeable female slaves, with 
respect to the support of whom a special provision was made, be 
sold by the petitioner, Thomas J. Latham, after giving twenty 
days’ notice, on a eredit of six months, taking bonds with eood 
security for the sales thereof from the purchasers, and that he 
bring in the same at the next court. At the October Term, 
1841, Thomas J. Latham, the guardian, made a report of his 

sales under this order, when, objections being taken there- 
(296) to by Howard Wiswall, the defendant, as one of the ered- 

itors of the lunatic, and others, the court was pleased to 
set aside the sales so made and to order that the clerk and master 
of the court do, between this and the sueceeding term, carry into 
effect the previous order for a sale pursuant to ‘the terms of said 
order and make report to the next term. At the April Term, 
1842, Thomas J. Latham as guardian to the said lunatic filed 
this bill, wherein he set forth the proceedings aforesaid upon 
the said petition and that the clerk and master had executed the 
order as directed by the court and was ready to make report of 
his sales, but he charged that the said Wiswall had, under an 
execution against the eoods and chattels, lands and tenements of 
the lunatic, purchased at sheriff’s sale since the preceding term 
of the court one of the tracts of land so ordered to be sold, and, 
having taken a convevauce froin the sheriff, had instituted an 
action of ejectment agaiust the said lunatic for the purpose of 
recovering the possession thereof, which action had been insti- 
tuted in contempt of the said court and of the order of sale made 
therein as aforesaid. And the bill prayed for an injunction to 
restrain the defendant from the further proseention of the said 
sult, and for general relict. 

The defendant put in his answer, wherein, after admitting 
the proceedings upon the petition as set forth in the bill. he 
stated that William Cook, suing to the use of the defendant, 
instituted an action against Daniel Latham, the lunatic, by writ 
returnable to the May Term, 1841, of Hyde County Court, and 
at the August Term thereafter recovered a judgment therein for 
a large sum of money; that execution issued on said judgment 
returnable to the November Term following of the said court, 
directed to the Sheriff of Beaufort County, which was levied on 
the tract of land in question, and the said execution with the 


214 


Nee] DECEMBER TERM, 1542. 


oes ee a az wee cere eee ee we ee eee 


LLATILARE ¥. Ww ISWALL. 


levy endorsed thereon was returned to the County Court of Hyde, 
but no further process had issued thereon because the said tract 
was sold as thereinafter set forth. The defendant further stated 
that one Thomas B. Wingfield instituted a suit against the said 
lunatie by writ returnable to the June Term, 1841, of Beaufort 
County Court, and at the said term recovered a Judgment 
for a large amount, upon which judgment a filer facias (297) 
issued and was returned by the sheriff of said county to 
the September Term of said court, levied on the said tract of 
land. He further set forth that from the September Term 
aforesaid there issued a venditioni exponus to the said sheriff 
commanding him to expose the said land for sale to the highest 
bidder, in pursuance of which the sheriff sold the same on the 
Friday before the first Monday of December, 1841, and the 
defendant became the purchaser thereof at the price of $203, 
and on 24 February following the sheriff executed a deed to the 
defendant therefor. The defendant averred that the debts wher- 
ever the said judgments were rendered were just debts, and the 
said judgments were duly and fairly obtained; admitted that at 
the October Term, 1841, of the Beaufort Court of Equity, he 
did, as a creditor of the lunatic, being the beneficial owner of the 
judgment rendered in favor of Cool k, apply to the court to set 
aside the sale of the lands made by the plaintiff as stated in his 
bill, because the said guardian was in truth, though not in form, 
the ‘purchaser at the said sale; but insisted, nevertheless, that as 
neither he nor Wingfield was party to the proceedings on the 
petition no order therein made could affect their rights, and that 
therefore he was in no contempt for purchasing the said land 
under the said Wingfield’s execution or for prosecuting his 
action of ejectment to recover the possession thereof, the title to 
which he had rightfully acquired ‘under his said purchase and 
convevance from the sheriff, Upon the coming in of this an- 
swer a motion was made to dissolve the Injunction which had 
been granted on the filing of the bill. This motion was refused, 
and from the interlocutory order disallowi ing the same the de- 
fendant was permitted to appeal to this Court. 

an every @vilized community the State is bound to take care 
of those who, by reason of their unbecilty and want of under- 
standing, are unable to take care of themselves. In Eneland, 
the country from which we have derived most of our legal insti- 
tutions, the care of idiots and lunatics was devolved upon the 
King as one of his prerogatives and also as a dutv he 
owed to his subjects in return for their obedience and (298) 
fidelity. How far or in what manner this royal office 
was exercised at common law, or whether it was first specially 
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declared by act of Parliament, it may not be easy now to deter- 
mine, but it was certainly recognized and regulated at least as 
far back as the reign of Edward II. By the statutes 17 Edw. 
IT., ch. ¥ and ch. 10, it was ordained that “The King shall have 
the custody of the lands of ‘natural fools, taking the profits of 
them without waste or destruction, and shall find them theiy 
necessaries, of whose fee soever the lands be holden, and after 
the death of such idiots he shall render them to the right heirs, 
so that such idiots shall not aliene nor their heirs be disinher- 
ited.” And, “Also, the King shall provide, when any that be- 
foretime hath had his wit and memory happen to fail of his 
wit, as there are many per lucida intervalla, that their lands and 
tenements shall be safely kept without waste and destruction, 
and that they and their household shall live and be maintained 
competently with the profits of the same, and the residue besides 
their sustenation shall be kept to their use, to be delivered to 
them when they come to right mind, so that such lands and 
tenements shall in nowise be aliened within the time aforesaid, 
and the Wing shall take nothing to Ins own use; and if the party 
dic in such estate, then the residue shall be distributed for his 
soul by the ordinary.” In the case of the idiot the King was - 
thus authorized to take the profits to his own use, and was 
charged with the duty of finding the idiot with necessaries and 
preserving the lands without waste or destruction for his heirs. 
The King was therefore said to have an interest accompanied 
with’ a trust in the estate of an idiot. But in the case of a‘ 
lunatic he was a mere trustee to receive the profits and applv 
them to the competent maintenance of the lunatic and his house- 
hold, to keep the lands without waste or destruction, to be ren- 
dered to the lunatic on his restoration to reason or to his heirs 
on his death, and to account to the lunatic on such restoration 
or with the ordinary after his death for the residue of the profits 
not applied to the necessities of the lunatic and his family. In 

neither of these cases was it practicable for the King in 
(299) person to exercise the prerogative or perform the duties 

appertaining to the charge of lunatics and idiots, and 
therefore it became necessary to appoint bailiffs or committees 
to act for him. And in order to save the necessitv of repeated 
applications to the Crown for the appointment of snch bailiffs, 
as well as to insure the faithful performance of duty in those 
who might be appointed and to provide for the prudent and 
conscientious managenient from time to time of the estates of 
idiots and lunatics, it became the practice of the King to dele- 
gate all his authority in these matters, by a warrant under his 
sign manual, to the Lord Chancellor on his coming into office, 
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by virtue whereof the Chancellor had the complete superintend- 
ence, ordering and disposition both of their property and*per- 
sons. No mention, indeed, was distinetly made in the statutes 
referred to of any other property but lands and tenements, but 
in the construction of them it was held beyond doubt that the 
custody of the committee and the administration of the Chan- 
cellor extended to all the estate of every description belonging 
to the non compos. With respect to personal chattels, as they 
were deemed of a perishable nature, the power of disposition 
and administration in the committee under the control and diree- 
tion of the Chancellor were of the most extensive kind. But 
under no circumstances did the Chancellor deem himself author- 
ized to order or sanction a sale of the lands or even a lease there- 
of except during the life or incapacity of the person under his 
charge. Lx parte Dikes, 8 Ves., 79. Such an act was consid- 
ered forbidden by the express enactment, “so that such lands 
and tenements shall not be aliened.”’ But by the statute 48 
George III. (which was passed long since our Revolution), and 
by subsequent statutes, the largest powers are granted to the 
Chancellor to permit the land of a lunatic to be sold, let, mort- 
gaged, charged or incumbered for the purpose of paying the 
debts or meeting the engagements of the lunatic or defraying the 
costs of the commission of lunacy and the proceedings under it. 
In this country we meet with no special legislation on the sub- 
jects of idiocy and lunacy before the Revolution. Up to 
that time the law with us was the sane with the then law (300) 
of England, and was here administered by or under the 
supervision of the Governor and Council, who exercised the 
powers of a court of chancery within the province. Almost 
immediately after the Revolution legislation began with us. By 
the act of 1784, ch. 228, the county courts were authorized to 
appoint guardians to idiots and lunatics, who were to give bonds 
for the faithful discharge of their duties and to have the same 
powers and be subject to the same rules and restrictions as 
guardians appointed to orphans. In each case under this act 
the appointment of guardian became one of pure trust. By the 
act of 1801, ch. 589, the county courts were authorized, when 
the personal estate of the idiot or lunatic was exhausted or in- 
sufficient for his support, to make orders for the sale or the 
renting of his real estate. By the act of 1817, ch. 948, the 
Superior Courts were authorized, upon the petition of the guard- 
ian of a lunatic or an idiot, to order the Sale of any part of 
the personal or real estate if necessary for his or her mainte- 
nance or the discharge of debts unavoidably incurred for his or 
her maintenance, .And, finally, by the Revised Statutes, ch. 57, 
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sec, 3, as a substitute for and in leu of the act last mentioned, 
it wis enacted “That whenever it shall appear to the satisfaction 
of the Court of Equity, upon the petition of the guardian of an 
idiot or lunatic, that a sale of any part of the real or personal 
estate of such idiot or lunatic is necessary for his or her main- 
tenance, or for debts unavoidably incurred for his or her main- 
tenance; or whenever the court shall be satisfied that the interest 
of the idiot or lunatie would be materially promoted by the sale 
of any part of the estate, real or personal, of such idiot or 
lunatie, it shall be lawful for such court to decree a sale thereof, 
to be made by such person in such way and on such terms as the 
court in its wisdom shall direct.” And, furthermore, it is by 
this statute among other things provided “that the proceeds of 
the sale shall be exclusively apphed and secured to such pur- 
poses and on such trusts as the court, when it ratifies the sale, 
shall specify and direct.” 
The decree of the court ordering a sale of all the estate 
(301) of the lunatic does not sct forth the grounds on-which it 
proceeds. But it cannot well be doubted bur that i imak- 
ing that order upon the petition of the guardian the court acted 
within the limits of its jurisdiction, and therefore this exercise 
of its authority must be respected. By this decree the court 
directed all the estate of the lunatic to be sold, and charged 
itself with the disposition of the funds to arise from such sales. 
Now this, its decree, will be thwarted, and this office which 1¢ 
has undertaken cannot be executed if individuals are allowed, 
by a resort to legal process against the lunatic, to seize, purchase 
and hold the property beyond the control of the court. The 
court must protect the property against all attempts to render 
futile its decrees. The objection made by the defendant, that 
he was not a party to the decree, cannot avail. If it could, an 
order of sale made upon the petition of the guardian might at 
any time, even after sale made, be disrega rded by a creditor, for 
no creditor is in form a party to the petition. Such a decree is 
substantially a decree in rem, having for its object the conver- 
sion of the property into a fund more available for all having 
claims against the property, and placing such fund under the 
control of a court, which ean examine and adjust all those claims 
according to right. After such a decree, as after a decree quod 
computet rendered against an executor or administrator on a 
ereditor’s bill filed’on behalf of himself and all other creditors, 
the court will enjoin all creditors from interfering with the 
property taken into its hands, except under its direction and 
with its sanction. Upon the merits of the case we think the 
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injunction was rightfully awarded and that the motion to dis- 
solve the injunction was rightfully refused. 

The case does not present the question which has been at- 
tempted to be raised, whether the decree of sale would affect any 
pre-existing lien upon the property, for the teste of the fi. fa. and 
the judgment itself under which the land was sold were both poste- 
rior to the making of the decree. But there are some other objec- 
tions, rather of a technical kind, which have been urged against 
the correctness of the proceedings upon this bill and which 
it is proper to notice. In the first place, it is objected (302) 
that the bill in its original form was an injunction bill; 
that an important amendment was allowed to be made in it after 
it was filed and sworn to, and that this course was irregular. 
Now, we are not called on to say what would be the effect of an 
amendment made in a bill after an injunction issued, but we 
cannot see how or why any previous amendment of a bill can 
affect an injunction which is ordered to issue upon the bill as 
amended, and after it has been amended and resworn to. Such 
was the case here. It was further objected that this bill was 
improperly brought by the guardian of the lunatic. We have 
had occasion to consider and overrule a similar objection in the 
case of Shaw v. Burney, 36 N. C., 148. In the present case 
there is the less ground for the objection, because here the in- 
Junction might rightfully have been awarded upon affidavit, in 
the case of the petition, without a bill. And lastly it is insisted, 
that however the court nught have properly enjoined the judg- 
ment creditor from suing out or enforcing his execution against 
the property of the lunatic, yet after this execution had been 
sued ont and a sale made under it without objection, there was 
no equity in depriving a bone fide purchaser of the title which 
he had acquired in the property. It is admitted that in most 
cases where courts of equity would, on a proper application, 
enjoin creditors from suing out executions, they will not, after 
execution executed, disturb. ‘purchasers i in the enjoyment of prop- 
erty bought under them. These are cases where the ground for 
an injunction is because of an equity against the ereditor per- 
sonally, so that 1t becomes unconscientious in him to colleet the 
judgment, and where the collection of the judgment is the mis- 
chief to be prevented. But the ground of interference here is 
not because of an equity confined to the ereditor. Huis judgment 
may be, and for the present is presumed to be, for an honest 
debt, which may be collected without violence to conscience. 
The evil to be prevented is not the collection of that debt, but 
a disposition of the lunatic’s property which may defeat the 
arrangements made for the disposition of it by the Court of 
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Equity. All attempts to defeat these arrangements by 
(303) the abuse’ of any legal advantages will be restrained. 

The court, for the maintenance of its jurisdiction over 
the property, will enjoin all persons from diverting it from the 
course of administration which it may prescribe. it cannot be 
pretended that there is any equity on the part of the defendant 
which should render him or his case an exception from the gen- 
eral rule. He was perfectly aware of the decree for a sale upon 
the petition before he bought under the execution. Nay, it was 
at his instance the sale made under the decree was set aside and 
a new one ordered. He cannot complain that the court will not 
suffer him to disappoint that order. If he has paid off the judg- 
ment creditor he can subrogate himself to the rights of the cred- 
itor and in that character apply to the court for satisfaction out 
of the fund which it has ordered to be created. Upon that ap- 
plication, no doubt, whatever is just will be done. 

This opinion will be certified to the court below, with instruc- 
tions that the motion to dissolve the injunction was properly 
refused, and the defendant must pay the costs of the appeal. 

Per CurraM. Ordered accordingly. 


Cited: Harding v. Spmvey, 30 N. C., 69; Latham, Ex parte. 
41 N. C., 407; Dowell v. Jacks, 58 N. C., 419, 420; Smath v. 
Smith, 108 N. C., 372. 


(304) 
RICHARD BOYD vy. JOHN D. HAWKINS. 


1, A trustee cannot, without the unequivocal assent of cestul que 
trust, act for his own benefit in a contract on the subject of the 
trust. 


2. If he extinguishes an encumbrance hanging over the property con- 
fided to his care out of his own funds, he can only claim to be 
reimbursed for his outlays in this respect. 


THis cause was transmitted for hearing by consent of parties, 
at Fall Term, 1842, of Warren Court of Equity, to the Supreme 
Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 


Iredell for plaintiff, 
Badger and W. H. Haywood for defendant. 


Gaston, J. On 18 February, 18238, Alexander Bovd conveyed 
to Henry Fitts sundry tracts of land, among which was the tract 
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particularly described in the bill, and which is situate partly in 
the county of Granville and partly i in the county of Warren, and 
sundry slaves, to be held under the said Fitts, his heirs, execu- 
tors, administrators and assigns, upon trust to sell the same for 
the indemnity of Richard Boyd and Francis Thornton against 
heavy responsibilities which ‘they had ineurred for the. said 
Alexander and as his sureties in the State Bank of North Caro- 
lina; and afterwards, on 20 July, 1824, with the assent of the 
said Alexander, Richard and Francis, ‘the said Fitts assigned 
and conveyed all his estate in the trust so described to John 
D. Hawkins upon the said trust. The first-mentioned 
conveyance was registered, within the time prescribed by (305) 
law for the registration of deeds of trust, in the county 

of Warren, but not in the county of Granville; whereby the same 
became invalid in law, so far as it conveyed the part of the said 
tract lying in the latter county, as against the creditors of the 
said Alexander. The Bank of New Bern, one of Alexauder’s 
creditors, having obtained a judgment against him, caused their 
execution to be levied on the said part, under which it was sold 
and purchased by their attorney, William Robards, on 6 Jan- 
uary, 1826, who immediately thereafter sold the same to the said 
John D. Hawkins. Richard Boyd, having been compelled to pay 
very large sums for the said Alexander upon the liabilities men- 
tioned in the deed of trust, filed his bill against the said Haw- 
kins, Alexander Boyd and Thornton, wherein he charges that 
he paid the same wholly out of his own effects or from such 
property of the said Alexander as he could subject to the pay- 
ment thereof, without calling on the said Francis to contribute, 
and that he hath no right to require of the said Francis to con- 
tribute thereto, because the abilities of the said Francis had 
been incurred at his, the said Richard’s, request; that the said 
Alexander is indebted to him because of the said payments to 
an amount exceeding $20,000, and that the said Alexander has 
become hopelessly insolvent; and that the defendant Hawkins 
hath either sold the part of the tract of land aforesaid lving in 
the county of Granville, and hath reeeived the proeeeds thereof, 
for which he has never accounted to the plaintiff, or now holds 
the same as his own property. The prayer of the bill is that if 
the said defendant Hawkins hath sold the part of the said tract 
situate in Granville, he shall account to the plaintiff for the 
proceeds thereof, and, if he hath not sold the same, may be 
compelled to convey it to the plaintiff, and for general relief. 
The bill was taken. pro confesso, and set down to be heard ex 
parte against the defendants Thornton and Alexander Bovd. 
The defendant Hawkins put in his answer, wherein he admitted 
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all the material facts charged in the bill, except that, in regard 
to the indebtedness of Alexander Boyd to the plaintiff, 
(306) he says that “he is not able of his personal knowledge to 
answer how or to what ainount the plaintiff is a creditor 
of the said Alexander, and therefore cannot admit nor will he 
positively deny the fact, especially as he is advised that it is a 
matter between the : said Richard and Alexander, both of whom 
are parties to the suit.” He avers that it was known before the 
convevance was made to him by Henry Fitts of this tract of- 
land that, because of the failure to register the deed of trust in 
Granville, the same was invalid as against the creditors of Alex- 
ander Bovd with respect to the part lying in the said county; 
that the said conveyance was made to him for the sole purpose 
of enabling him to prosecute a suit for the said Richard Boyd 
for the part lying in Warren; that Wilham Robards purchased 
the piece in Granville, as the attorney for the Bank of New 
Bern, in order to secure the amount of their judgment; and 
that the defendant, having well ascertained that the title of the 
said Robards was valid against the deed of trust, proposed to 
and agreed with the said Robards to pav off the bank debt and 
costs and a fee to the said Robards if the latter would convey 
to him; that this was done accordingly, and that he made these 
paymeuts out of his own proper moneys; and that the plaintiff, 
knowing of the whole transaction, hath never pretended to claim 
or ask the benefit of this defendant’s said purchase. The de- 
fendant further states that there has been a suit in equity be- 
tween the plaintiff and himself involving all the accounts of this 
defendant as trustee for the plaintiff under the assignment made 
to the defendant by Henry Fitts, and under various other deeds 
of trust executed to the defendant by the plaintiff, In which 
suit a final decree was rendered, and although the plaintiff (if 
he ever had a right to claim the benefit of this defendant’s said 
purchase) might have claimed the samme in the account taken 
in the said suit, yet he never pretended to do it, or, 1f he did, 
the same was disallowed, and submits to the court whether he 
can now be permitted to set up a right to the said land or the 
proceeds thereof. He further answers that he has not sold the 
land so purchased by him, and insists that if the plaintiff 
(307) can make the defendant a trustee for him in the said pur- 
chase he is bound to refund to the defendant the money 
he hath advanced on the said purchase and hath paid for taxes 
thereon. 
To this answer the plaintiff rephed. Alexander Boyd died, 
and the suit was revived against his administrators and heirs, 
who were made parties defendants thereto. 
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Upon the hearing it was admitted that in the decree rendered 
in the suit referred to in the answer of the defendant Hawkins 
there is an express reservation to the plaintiff Boyd of his rights 
in respect to the matters now complained of, and this disposes 
of the defense set up in the nature of a plea because of a former 
decree between the parties. 

We hold it to be clear that the defendant cannot take to him- 
self the benefit of the purchase made from Robards. <A trustee, 
without the unequivocal assent of the cestur que trust, cannot 
act for his own benefit in a contract on the subject, of the trust. 
It is established upon the soundest principles that if he should 
so contract expressly for himself he shall not be suffered to turn 
the spectiation to his own advantage. But in truth the defend- 
ant does not allege that he bought in Robard’s title for himself, 
but merely that he paid the purchase money with his own funds. 
If so, he thereby extinguished an encumbrance hanging over the 
property which was confided to his care and can claim only that 
he shall be reimbursed for his outlays in this respect, as he iay 
for any others properly made for the security or improvement 
of such property. 

The plaintiff’ s specific praver, 1f the land conveved by Robards 
is not sold, is that the defendant Hawkins shall convey the same 
to him. But this he is not entitled to. The trust declared in 
the deed to Fitts, to whom Hawking suceceded as trustec, was 
that the property should be sold to indemnify the sureties of 
Alexander Boyd for what they might be compelled to pay on his 
account. The bill alleges, and the representatives of Alexander 
Bovd confess, that the plaintiff has been compelled to pay very 
large sums because of his lability as surety, and is a 
ereditor of Alexander Boyd by reason thereof to the (308) 
amount of more than $20,000. The plaintiff has there- 
fore a right that the declared trust should be carmed into execu- 
tion for his indemnity, and this relief may properly be given 
under his general prayer. 

A decree must be accordingly made for a sale, and there must 
be an account taken of what is due to the defendant Hawkins 
because of his advances and expenditures claimed in the answer. 
ft is not alleged that he has received profits from the use or rent 
of the land. But if he has, these should be regarded as extin- 
guishing pio tanto his demand. 

Per Curiam. Deerce accordingly. 


Cited: Taylor v. Heggie, 83 N. C., 247; Gibson v. Barbour. 
100 N. C., 197; ee v. Rilioer. 148 N.C., 284. 
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(309) 
WILLIAM BROWN AND OTHERS, EXECUTORS, ETC.. Vv. NANCY BROWN 
AN} OTHERS. 


A by his will devised, among other things. as follows: ‘I devise that 
hiv lands, known by the name of the Lee and Dorch places and 
Stephen Brown place, apd all the rest of my lands not disposed 
of. be sold or rented at the discretion of my executors to the best 
advantage of the heirs. and to be disposed of at the will of my 
executors, and the proceeds of the same, and my money. hotes 
and ¢rop and stock to be disposed of as the law directs”: Held, 
that under this clause the personal property was to be divided 
wnohg such persous and in such proportions as the statute of 
distributions would have prescribed. if the decedent had died. 
intestate as to this property, but, as the property is taken under 
2 devise in the will, advancements are not to be brought into 
hotehpot: #feld, also, that the real estate was not directed by 
this clause to be converted guf and ouf into personalty, aud that 
it is devised to those who would have been the heirs at law of 
the testator if he had died intestate; and that here also no ad- 
vancements were to be brought into hotchpot. 


Tus bill was filed at Fall Term, 1842, of Jones Court of 
Equity, by two of the plaintiffs as executors of Isaac Brown, 
deceased, and by two others of his heirs and next of kin, against 
the defendants, who were the other heirs and next of kin. The 
object of the bill was to obtain the advice of the court upon a 
certain clause in the will of the said Isaac Brown. The detend- 
ants aiswered; and the cause, being set for hearing upon the bill 
and answers, was transmitted, by consent of parties, to the Su- 
preme Court. The clause of the will upon the construction of 
which the doubts arose is recited in the opinion delivered in this 
Court. 


J. H. Bryan for plaintiffs. 
No counsel for defendants, 


(310) Danzer, J. Isaac Brown by his will devised and be- 

queathed to his wife and children, severaliv, lands and 
personal property. And he then coneluded his will thus: “I 
desire that my lands known by the name of the Lee and Dorch 
places and Stephen Brown place, and all the rest of my land not 
disposed of, to be sold or rented at the discretion of inv executors 
to the best ady autage of the hevrs, and to be disposed of at the 
will of my executors, and the proceeds of the same, and my 
money, notes and crop and stock to be disposed of as the law 
directs.” The executors, in their bill, ask the court to put a 
construction on this residuary clause in the will and to decdare 
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who are entitled to the property contained init. We think that, 
as to the fund made up of the money, notes, crop and stock, it is 
plain that the testator has bequeathed it to a class of legatees 
who are to be ascertained by learning who would take under 
the statute of distributions. They are the persons whom the 
law would direct to take if Isaac Brown had died totally intes- 
tate. These persons take as legatees, including the wife, chil- 
dren, and the children of deceased children, at the death of the 
testator. The testator has not directed the fund to be equally 
divided; therefore, the persons to take as legatees, and the pro- 
portions they are to take must be determined by the statute of 
distributions; they do not take per capita. Freeman v. Knight, 
ante, 76; Croom v. Herring, 11 N. C., 393. Secondly, the testa- 
tor has not directed that the lands mentioned in this clause 
should be converted out,and owt into money and mixed with the 
personal estate. He has only given his executors power to sell 
or rent, as may be for the best advantage of the hezrs. The 
following words in the clause, “to be disposed of at the will of 
my executors and the proceeds of the same, and my money, notes, 
crop, ete., to be disposed of as the law directs,” were only meant 
to give the executors power to make partition among the legatees 
and devisees, instead of expense being incurred in having the 
same done by commissioners ordered by court. The intention 
was that the executors should divide the lands and rents, or the 
money arising from the sales of the lands, if the executors should 
think proper to sell them, among the hevrs in such pro- 
portions as they would take by the statute regulating (311) 
descents of real estate; and to divide the personal fund 
--ameng such persons and in such proportions as are prescribed 
by the sate of distributions, if it had been a case of intestacy. 
The executors have not an arbitrary discretion. They are to 
dispose of both funds “as the law directs.” 

Thirdly. This is not a case in which advancements are to be 
brought into hotchpot. With respect to personal property it 18 
clear law that there are no advancements in cases of partial 
intestacy. There would, therefore, have been no ground for re- 
quiring ‘advancements to be brought into hotchpot i in the present 
case, so far as the personalty is concerned, had this been a case 
of partial intestacy. But we hold, as has been heretofore stated, 
that there is in this will a disposition of the whole personal 
estate. It was determined in Vorwood v. Branch, 4 N. C.,, 
400, that the law was otherwise when there was a partial intes- 
tacy with respect to lands. We forbear from giving a direct 
opinion on the doctrine there asserted. It has certainly not 
been satisfactory to the profession, and, we have reason to know, 
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was afterwards disapproved of by those who made the decision. 
But, if that case be law, it does not apply when the testator has 
in his will made a disposition of all the proceeds of lands which 
have not been given away in specie. 

The decree will be drawn accordingly. 

Per Curiam. Decreed accordingly. 


Cited: Person v. Twitty, 28 N. C., 118; Johnson v. Johnson, 
39 N. C., 11; Bost v. Bost, 56 N. C., 487; Jenkins v. Mitchell, 
57 N. C., 210; Pruden v. Paxton, 78 N. C., 448. 


(312) 
PETER PLEMMONS vy. LEWIS FORE AND OTHERS. 


1. An entry of land creates an equity which. upon the payment of the 
purchase money to the State in due season. entitles the party to 
a grant, and. consequently, to a conveyance from another person. 
who obtained a prior grant under a junior entry, with knowledge 
of the first entry. 


2, It is not necessary that the first enterer should have paid the money 
to the State at the time of the second entry, provided it be paid 
Within the period limited by law. 


THIs cause was transmitted, by consent of parties, from Bry- 
comBeE Court of Equity, at Spring Term, 1842, to the Supreme 
Court. 

The matters contained in the pleadings and proofs are set 
forth in the opinion delivered in this Court. 


Clingman for plaintiff. 
Francis for defendants. 


Rerrin, C. J. On 29 April, 1836, the plaintiff made an entry 
of “twenty-five acres of vacant land, lying in Buncombe County, 
on the west side of French Broad River, adjoining his own land 
and the lands of John Plemmons, William Carroll, Abner Guth- 
rie and William Frisbie”; and, having paid the purchase money, 
he obtained a patent for the land on 80 September, 1837. 

On 11 October, 1836, the defendant Gates made an entry of 
the same land in the following words: “Tweyty-two and an half 

acres of land, lving in Buncombe County, on the west 
(313) side of French Broad River, adjoining the lands of John 

Plemmons, Peter Plemmons and Lewis Fore”; and there- 
on a patent was issued to him on 24 August, 1837, and he subse- 
quently conveyed to the other defendant, Fore. 
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The bill was filed in 1840, and states that the land was situate 
between a tract which the plaintiff owned and one which Wil- 
liam Carroll had owned, and was then oceupied by the defendant 
Fore, under a purchase from Carroll; and that, after the plain- 
tiff had made his entry and its becoming known to’ Fore, thev 
deemed it doubtful whether there was any vacant land between 
their tracts, as Fore claimed up-to the line of the plaintifi’s land 
before granted; that, for the purpose of settling the point, Fore 
employed a surveyor to run the line of their respective tracts, 
and that on 10 October, 1836, the survey was, in the presence of 
Fore and Gates, so far proceeded in as to satisfy the surveyor 
and all the parties that the land as entered by the plaintiff was 
vacant, but that before the survey was entirely completed the 
defendant Fore procured the other defendant, Gates, to make 
an entry of the same land in his (Gates’) own name, but in trust 
and for the benefit of Fore, and that accordingly he did so, as 
above stated, on the next day, 11 October, 1836. The bill charges 
that both of the defendants had a knowledge of the plaintiff’s 
entry of April preceding, and that Fore caused his entry to be 
made in the name of Gates only to render it more difheult for 
the plaintiff to prove his case, and that, in fact, Fore merely 
paid the fees and purchase money to the State and then took a 
conveyance from Gates without giving him anything therefor. 
The prayer is for a conveyance to the plaintiff. 

Both of the defendants put in answers, in which it is admitted 
that Gates assigned to Fore the benefit of his entry, and, after 
the grant, conveyed to Fore without any remuneration, but from 
motives of friendship. But each of them denies that he had any 
knowledge that the plaintiff had entered the particular land now 
in controversy, and says that Gates entered bona fide for hin- 
self, and was induced to give it up to Fore because he was 
his uncle and because he had believed that he purchased (314) 
that as a part of the Carroll tract. The defendants fur- 
ther state that at the time Gates made his entry and when the 
patent was issued to him the defendants believed that the entry 
of the plaintiff was for a different tract, situate on French Broad 
River at the distance of a mile or more from the land in dis- 
pute, and adjoining the land of Abner Guthrie, while this tract 
does not adjoin Guthrie’s. 

The controversy between these parties turns chiefly on the 
matters of fact in issue, for upon the questions of law the case 
is clear. An entry creates an equity which, upon the payment 
of the purchase money to the State in due season, entitles the 
party to a grant. and, consequently, to a conveyance from an- 
other person who obtained a prior grant under a junior entry 
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with knowledge of the first entry. Featherston v. Mills, 15 N. 
C., 596. It follows also from Laws 1808, ch. 759, and 1809, ch. 
771, which settle the days on which the purchase money shall 
be paid, that it is not necessary that the first enterer should have 
paid the money to the State at the time of the second entry, 
provided that it be paid within the limited period. Harris v. 
Ewing, 21 N. C., 369. Such was the case here. As to the other 
facts we are left in no doubt by the evidence. It appears that 
the plaintiff made two entries: one on French Broad, as men- 
tioned by the defendants, and also that under which he claims 
in this suit. Of the latter as well as the former, the defendants 
both had notice on 10 October, 1836, as proved by two witnesses, 
who state that the plaintiff and others informed them of the fact 
on the land while the experimental survey was going on. « More- 
over, the public surveyor proves that he made both survevs under 
the respective warrants on the same day and in the presence of 
the plaintiff and Fore, and that he surveyed for the plaintiff 
first, because his was the prior entry and warrant, and that Fore, 
nevertheless, requested him to make out his plat and certificate 
immediately, to enable him to get a grant before the plaintiff. 
It was a fraud thus to endeavor to deprive the plaintiff of the 
legal title, which the law had assured him should be made. 
(315) It is true the surveyor states that between the land owned 
by Guthrie and the vacant land granted to the plaintiff 
there is a narrow strip of land that had been previously granted. 
But that is mere matter of description, and in this case its inac- 
curacy is harmless, because there is no other piece that will an- 
swer the whole description, as far as appears, and enough of the 
‘description remains to identify this land. Of that, indeed, the 
defendant Fore had actual and full knowledge by the survey 
under the warrant; and it was his folly, after that, to pay the 
purchase money. There must be a decree for the plaintiff, with 
costs. ° 
Per Crriam. ‘Decreed accordingly. 


Coted: Allen v. Gilreath, 41 N. C., 257 pe ae v. Biddle, 57 
N.C., 885; Walson v. Land Co. TN. Ch, Gilehrist v. Mid- 
dletons 107 N.C. wl Oe 02 Ie, 108 N. Cu Or ae v. Alex- 
ander, 109 N. C., "O45: . Kimsey vu. Munday, 112 N. C., 827; Wy- 
man v. Taylor, 124.N, C., 428; Berry v. Lumber Co., 141 N. C., 
393; Bowser v. Wescott, 5 C.. 10s Lovin v: Carter, 150 
N.C., 711; Barker v. Denton, ib., 725, 
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(316) 
DAVID COVINGTON ANpb Wire y. PRIOR McENTIRE 
AND OTHERS. 


1. A by his will bequeaths a female slave to his wife for life. and 
after her death to his daughter B: Held, that the well-established 
construction of such a bequest, that the issue of the slave born 
after the death of the testator and in the lifetime of the tenant 
for life goes to the ulterior legatee, is in no way affected by 
another clause in the same will in which the testator gives, after 
the death of his widow, another female slave to D, another of 
his daughters, and adds these words, ‘and also the increase of 
the above-named slave, from now, to go to the said D and the 
heirs of her body.” 


2. Under a bequest of a female slave to one for life and afterwards to 
another, the issue born during the lifetime of the tenant for life 
must go to the remainderman, unless it can be clearly collected 
from the will that the testator excluded the increase from the 
gift of the original stock. . 


Tus cause was heard at Fall Term, 1842, of CreveLanp 
Court of Equity, his Honor, Pearson, J., presiding, when a 
decree was pronounced in favor of the plaintiff. From this 
decree the defendants appealed to the Supreme Court. The 
facts of the case are fully stated in the opinion delivered in this 
Court. 


No counsel for plaintiff. 
Hoke for defendant. 


Gaston, J. William McEntire died in March, 1832, having 
previously made his last will and testament, whereof he appointed 
Prior McEntire and his wife, Rebecca, executor and exec- 
utrix, who, after the death of the testator, duly proved the (317) 
said will. By this will the testator bequeathed, among 
other things, to his said wife, during her life or widowhood, a 
negro woman Binah, and in a subsequent clause of the will dis- 
posed of Binah as follows: “I give and bequeath to my daugh- 
ter, Rachel Covington, and the heirs of her body, at the decease 
of my wife or her widowhood, one negro wonian named Binah.” 
To the bequest of Binah to the widow the executor and executrix 
assented. The widow died in 1842, and upon her death Binah 
was taken possession of by the plaintiff David, the husband of 
the plaintiff Rachel Covington. But Binah’s issue, born after 
the death of the testator and in the lifetime of the widow, of 
which four were then living, were taken into possession by Prior 
McEntire, as the surviving executor, and a claim made by the 
defendants that he should hold them for himself and the other 
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defendants and the plaintiff, if entitled thereto, in common, 
under the residuary clause in the will of William McEntire. 
This bill was then brought, and its praver was that the defend- 
ant Prior McEntire might be decreed to assent to the bequest to 
the plaintiff Rachel, and deliver the said increase of Binah to the 
plaintiffs. The defendants answered together, and admitted 
all the allegations in the bill; stated that the children so born of 
Binah were in the possession of the defendant Prior McEntire, 
as the surviving executor of Wilham McEntire; that it was con- 
tended by himself and the other defendants that, according to 
the true construction of the will, the issue of Binah did not 
pass under the bequest to the plaintiff Rachel, but passed under 
the residuary clause of the will, which will was appended to and 
made a part of their answers; that it had been agreed between 
the plaintiffs and the defendants that if this were the true con- 
struction of the will the plaintiffs should take one of the children 
of Binah (Catharine) and the sum of $55 as their full share 
thereof, and that the defendant Prior was willing and ready to 
dispose of the said negroes as he might be ordered and decreed 
by the court, and prayed such a decree as would settle the rights 

of all the parties and give him full protection. The 
(318) cause was brought to a hearing upon the bill and answer, 

and a decree made declaring the plaintifis entitled to the 
negroes and ordering the execntor to deliver them to the plain- 
tiffs, From this decree the defendant appealed. 

It has been the settled law of North Carolina ever since the 
case of Tims v. Potter, decided more than fifty vears ago, that 
where there is a limitation of a female slave to one for life, with 
remainder over to another, the increase of such slave, born dur- 
ing the hfe of the first tenant, go over with the slave herself to 
the person in remainder. Toms v. Potter, 1 N. C., 12, and 2 
Ae C. 234; Glasgow v. Flowers, 2 N. C., 233; Erwin v. Kilpat- 
rick, 10 N. C,, 456. This doctrine is not questioned on the part 
of the appellants, nor do they contend that the clause under 
which the plaintiff claims, taken per se, is not a complete gift 
of Binah, and consequently of her increase after the death of 
the testator, to the plaintiff Rachel. But thev insist that it 1s 
competent for a testator, in the gift of the mother to the ulterior 
legatee, to make an exception of such increase, and that this 
exception, though not contained in the clause containing the 
gift, is to be implied from another clause in the will. In the 
clause referred to the testator, who had in a former part of the 
will bequeathed to his daughter Duleinea a negro girl Nan, after 
the death or widowhood of his wife, adds these words: “and also 
the increase of the above-named Nan from now to go to the said 
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Duleinea and the heirs of her body.” And the argument is that 
had the testator intended to include the increase of Binah in 
the gift of Binah to his daughter Rachel, he would have been 
equally explicit in declaring that intent. 

To this argument there are two answers, either of which is 
satisfactory. In the first place, the law holds that the increase 
are appurtenant to and form a part of the parent stock, and 
therefore become the property of the ulterior legatee, unless it 
can be clearly collected from the will that the testator excluded 
the increase from the gift of that stock. night v. Wall, 18 
N. C., 125. Now, it 1s impossible that any words, however 
strong, In another clause of the will, declaring an inten- 
tion to include the increase in the gift of another female (319) 
negro to another child, can be interpreted to overrule the 
legal meaning of the clause under consideration, with which it 
is in no way connected and to which it in no way refers. The 
expression in the one clause of what the law implies is but super- 
fluous, and the omission to express it in the other leaves that 
clause to its legal operation. Further, in the clause respecting 
the disposition of Nan, the testator does not express merely what 
the law implies; for he makes therein a gift to the ulterior lega- 
tee, not only of the issue which the mother may have after his 
death, but of such as may be born before his death and after the 
execution of his will. But for the particular words of this clause 
these would not pass by the gift of Nan. Jones v. Jones, 4 N. 
C., 547; Powell v. Cook, 15 N. C., 499. We have not, therefore, 
the least doubt but that the plaintiffs are entitled to the negroes 
as declared in the decree below. 

But another objection has been taken to that decree. It is 
objected that, supposing the plaintiffs thus entitled, they had a 
clear remedy at law, and, therefore, their case was not a proper 
one for the cognizance of a court of equity. It is stated in the 
bill and admitted by the answer that the executors of the testa- 
tor assented to the bequest for life, and this assent operated, in 
law, as an assent to the ulterior bequest. We have, therefore, 
no doubt but that the plaintiffs might have treated the possession 
of the executor as a wrongful act, and have brought trover or 
detinue against him for the slaves. But we do not therefore 
feel ourselves bound to reverse the decree as erroneous. An 
objection that a court of equity ought not to take cognizance of 
a cause because there 1s adequate relief at law, if entertained at 
all after the defendants have answered in chief and thereby sub- 
mitted the cause to the cognizance of the court, will be enter- 
tained with great reluctance. But this is not a case of merely 
passive acquiescence in the jurisdiction of the court. One of 
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the defendants had taken possession of the property as executor, 
claiming to hold as trustee for those, whoever they might 
(320) be, beneficially entitled under the will. AJ// setting up a 
claim to this beneficial interest acquiesced in his holding 
in this fiduciary character, and united with him in praying the 
court, Which has jurisdiction in matters of trust, to declare for 
whom in conscience he should be declared to hold. The assent 
to the bequest for life was treated by all as one limited to that 
bequest, and, so limited, the case became one appropriate for 
the cognizance of a court of equity. The decree in the court 
below must be affirmed, with costs. 
Per Cvriam. Decree below affirmed with costs. 


Cited: Lillard v. Reynolds, 25 N. C., 370. 


(321) 
ELIZABETH FOSCUE vy. JOHN E. FOSCUE, EXecvtor, ET AL. 


1. A limitation of slave by deed, after a life estate reserved to the 
maker of the deed, was, before the act of 1823 (Rey. St.. ch. 37, 
sec, 22), void. 

2. The possession of the trustee can never be deemed adverse to the 
cestui que trust, uniess continued so jong as to be evidence or 
to create a presumption of satisfaction or abandonment. 


3. Where the same person having possession is a trustee for two 
different persons, claiming on opposing rights, neither can take 
advantage of the possession, merely as such. to bar the other. 
but the right of each, while the possession thus remains in the 
same trustee, must always depend upon the title. 


4. When a trustee delivers to a person not having the right, the 
property he holds in trust, without consideration, in dereliction 
of his duty and in fraud of the known claim of the person having 
the right, the possession thus acquired from the trustee cannot 
be set up to defeat the person really entitled to the property. 


TuIs cause was transmitted by consent from the Court of 
Equity of Jones, at Fall Term, 1842, to the Supreme Court. 
The facts are stated in the opinion delivered in this Court. 


No counsel for plaintiff. 
J. H. Bryan for defendant. 


Rerrin, C.J. On 3 February, 1805, Simon Foscue the elder 
executed a deed whereby he conveyed to his daughter Dorcas 
Foseue, then an infant and lunatic, and residing with him, four 
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slaves and other personal chattels at his death, making a reser- 
vation therein of an estate for his life in the slaves. 

After the execution of the instrument the daughter con- (322) 
tinued to be a lunatic and to reside with her father, who 

also retained possession of the slaves, until his death, which hap- 
pened in the latter part of 1814. Shortly before his death the 
father executed his will and therein bequeathed to his daughter 
Elizabeth, the present plaintiff, a negro boy by the name of 
Norris, w ho was a child of one of the female slaves conveyed or 
intended to be conv eyed in the before-mentioned deed, and born 
after the execution of that instrument; and the testator appointed 
his son, Simon Foscue the younger, the executor of his will, who 
proved it and took into possession the said slave Norris. Very 
soon afterwards Dorcas Foscue was found to be a lunatic, and 
the said Simon the younger was appointed her guardian, and so 
continued to be up to the time of his death, which happened in 
the latter part of 1830, and after he had made a will, of which 
he appointed the defendant John E. Fosecue the executor, who 
duly proved the same, and also took into his possession the said 
slave Norris. One Hardy Bryan was then appointed the guard- 
ian of the lunatic, Dorcas, and, on 1 January, 1831, he received 
the said negro from John E. Foscue as a part of the property 
of the lunatic; and he hired him, with other slaves of the lunatic, 
from year to year, until his death in 1838. Upon that event 
the defendant Nathan Foscue was appointed the guardian, and 
so continues to be. 

The bill was filed in March, 1835, against John E. Fosecue as 
the executor of Simon Foscue the younger and Simon Foscue the 
elder, and against Doreas Foscue, and Hardy Bryan as the 
guardian of the said Dorcas, and praying that the plaintiff may 
be declared to be entitled to the slave specifically bequeathed to 
her, and that the executor may be compelled fully to assent to 
the said legacy, and he and the other parties decreed to deliver 
the slave to the plaintiff and account respectively for the hires 
and profits received by the said Simon the younger and the other 
persons respectively, and now in their hands. The bill states 
that Simon the younger did at one time agree to deliver 
the negro to the plaintiff, but afterwards refused to do (323) 
so, and that thereupon the plaintiff brought an action of 
detinue for the said slave against him on 4 May, 1826, which 
was pending at the time of his death, and was revived against 
John E. Foscue as his executor, and in which the plaintiff was 
compelled to submit to a nonsuit for the reason that the defend- 
ant denied on the trial that the executor, Simon Foscue the 
younger, had assented to the legacy to the plaintiff, and she was 
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unable distinctly to prove it. This statement of the bill is.sup- 
ported by the record of the suit at law, and indeed is admitted 
in the answers, except that they still deny that the legacy to the 
plaintiff ever was assented to, and aver that the said Simon the 
younger did not hold the slave as a part of the estate of his 
testator, Simon the elder, but as belonging to the said Dorcas by 
virtue of the said deed. The defendant John E. Foscue also 
answers that Simon the younger applied all the profits of the 
slave during his hfetime to the use of his ward Dorcas, or that, 
after his death, this defendant accounted for them to Bryan, the 
succeeding guardian. Bryan’s death occurred before an answer 
was put in by him for the lunatic; but the present guardian, 
Nathan Foscue, became a party in his stead, and answers that 
the profits, during the hfe of Simon the younger, were not ac- 
counted for by him nor by his executor to any person; and both 
of the defendants insist that the possession of the slave Norris 
by the different guardians of the lunatic was adverse to the 
plaintiff, and, having been so long continued, is a bar to her 
relief, even if the deed from Simon the elder was not sufficient 
to pass the title to the negroes therein mentioned. And, as to 
that instrument, it 1s contended for the plaintiff and set forth 
in the bill that it 1s inoperative because it was never delivered 
and because the interest thereby conveyed to the said Dorcas was 
in futuro after a life estate reserved to the donor. 

By consent it was referred to the master, without prejudice 
to the hearing, to take an account of the hires and profits of the 
negro and to report in whose hands they were, or how and by 
whom they have been disposed of; and that officer has reported 

that Simon Foseue the younger received profits to the 
(324) amount of $140, and that he did not lay out anv part 

thereof to his ward’s use, but had the same in his pos- 
session at his death, and that the defendant John E. Foscue did 
not account therefor to Hardy Bryan or to the present guardian, 
but that the estate of the said Simon the younger is indebted on 
that score the sum of $248.80, including interest up to Septem- 
ber, 1840. And he further reported that the sum of %580.10 
was received for hire by Hardy Bryan, and, together with the 
interest thereon, amounting in the whole to $725.23, was paid 
over by the administrator of the said Bryan to the "defendant 
and present guardian, Nathan Foseue, who hath also, including 
interest up to September, 1840, received the further sum of 
$263.53 for hires in his time. The master submits the question 
whether these sums should bear interest or not. The cause hav- 
ing been transferred to this Court, was brought on for hearing 
and also on the report. 
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Upon the question of the title of Dorcas Foscue, derived under 
the deed of February, 1805, the Court cannot hesitate in declar- 
ing an opinion In favor of the plaintiff. It stands precisely on 
the principle on which was decided the case of Foscue v. Foscue, 
10 N. C., 5388, which arose on a similar deed made by the same 
person to two others of his children. In that case the Court 
held, as had been before done in the case of Gruham v. Graham, 
9 N. C., 322, that a limitation of slaves, after a life estate re- 
served to the maker of the deed, was, before the act of 1823, 
void. The title of the slave was therefore in the testator, Simon 
the elder, and the bequest in his will to the plaintiff was good 
and vested in her the right to the slave as a specific legacy. 

Such being the state of the title, the Court is very clearly of 
opinion that nothing which has occurred since ought to defeat 
the plaintiff’s right. According to the statements of the answer, 
Simon Fosceue, the executor, never assented to the legacy to the 
plaintiff. Indeed, it is said he held adversely to her, as the 
guardian of Dorcas; and upon that supposition the defendant 
insists on the statute of limitations. In truth, the possession 
could not, properly speaking, be adverse to the plaintiff, because 
she had not the legal title, but it was in Simon Foseue 
the younger, as executor of his father, in trust for the (325) 
plaintiff. The possession of the trustee can never be 
deemed adverse to the cestur que trust, unless continued so long 
as to be evidence or to create a presumption of satisfaction or 
abandonment. Where the same person thus having the posses- 
sion is a trustee for two different persons, claiming upon oppos- 
ing rights, it follows that neither can take advantage of the pos- 
session, merely as such, to bar the other, but the right of each, 
while the possession thus remains in the same trustee, must 
always depend upon the title. There is every reason to believe 
that this trustee so intended to act, since he accounted for the 
profits to neither of the claimants, but held them subject to a 
decision upon the question of title between his two : 
decision not made in his lifetime. Such being the stat? ae fhe 
case at that time, the defendant John E. Foscue, the executor of 
both testators, took possession of the Negro 5 and as he was not 
the guardian of the lunatic, his possession can only be referred 
to his office of executor, and he ought to have delivered the slave 
to the plaintiff, or at least have kept him for her and defended 
a2 right, which was in fact the superior right. Yarborough 

. Harris, 14 N. C., 40. Instead of doing so, he, without con- 
Senn and with the view, as must be inferred from the an- 
swer, of defeating the plaintiff’s right, delivered the slave to the 
guardian of the other claimant. But the possession thus acquired 
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from the trustee, without consideration and in dereliction of his 
duty and in fraud of the known claim of the legatee, cannot be 
set up to defeat the legatee; but the executor and the fraudulent 
alienee of the executor are alike lable for the things or effects 
thus misapplied. The plaintiff is therefore entitled to a decree 
for the slave and for the hires against the parties respectively 
in whose hands they are, according to the report, to which 
neither party has excepted. Upon the question of interest, which 
the master refers to the court, we are of opinion that it 1s prop- 
erly charged. Mr. Bryan actually accounted for that accrued 
in his time, and it was paid over to the present guardian; and 
no doubt the latter has, according to his office, kept that part of 
the estate, as well as the hires since he became guardian, 
(826) at interest. The decree should therefore be, that the 
sum of $988.76, with interest on $838.10 from September, 
1840, be paid by the defendant Nathan Foscue, who may charge 
the same against the estate of the said lunatic in his hands as 
her guardian, and there must be a further inquiry as to the 
profits of the slave since September, 1840, up to the time at 
which he may be delivered to the plaintiff. There cannot at 
present be a decree for the payment of the sum found to be due 
from the estate of Simon Foscue the younger, namely, $248.80, 
with interest on $140 from September, 1840, because it does 
not appear that there are assets of his estate to answer the same, 
for they are not admitted nor found by the master. But unless 
the defendant John E. Foscue shall admit assets to answer that 
sum and the costs of this suit, the inquiry must also extend to 
that point. 
Per CURIAM. . Decreed and ordered accordingly. 


Cited: Taylor v. Dawson, 56 N. C., 94; Peacock v. Harris, 


85 N. C., 151; Dail v. Jones, ib., 225; Academy v. Bank, 101 
N. C., 489. 


e 
(3277) 
IN THE MATTER OF MARY BOSTICK AND OTHERS. 


If a public officer can be exonerated at all from his lability for 
moneys belonging to individuals which come into his hands in the 
course of his official duty. on the ground that they have been 
stolen from him, he certainly cannot be so exonerated upon his 
own affidavit only of the fact of such loss. 


Turis was an appeal from an order made by his Honor, Pear- 
son, J., at Fall Term, 1841, of RrcumMonp Court of Equity, in 
a case which thus appears upon the record: 
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Mary Bostick anD OTHERS, €2' parte. 


Petition for sale of land coming on to be heard, John Giles, 
esquire, attorney for the petitioner, moved that the clerk and 
master be directed to distribute the money arising from the sale 
of the land, which had been collected by the clerk and master. 
The order was so made. Afterwards, Mr. Giles stated to the 
court, in the presence of the clerk and master, that application 
had been duly made to the said clerk and master for the money 
according to the above order, and the clerk and master had paid 
over all, except the sum of about $400, which had not been col- 
lected, and the sum of $160.85, which the said clerk and master 
admitted he had collected, but refused to pay and account for, 
alleging it had been stolen from him, 

These facts being admitted by the clerk and master, Mr. Giles 
moved for a rule upon the clerk and master, Erasmus Love, to 
show cause why he should not be ordered to pay over the said 
sum of $160.85. The clerk and master, in answer to the rule, 
filed an affidavit setting forth that, after the said sum of $160.85 
was received by him as clerk and master, the same, with- 
out any negligence or default on his part, together with (328) 
other sums of money belonging to the office and some of 
his own money, was, on 20 March, 1840, stolen from out of a 
small trunk in “his dw elling-house, w here he kept his own money, 
together with the office money, and that he has never since been 
able to obtain restitution of the said $160.85, or the other office 
money, or his own money. Upon which erounds his attorney, 
Alexander Little, insisted that as clerk and master he was not 
liable. But the court was of opinion that he was liable to 
account for all moneys received by him as clerk and master, 
except where the moneys were destroyed by the act of God or 
taken by the public enemies of the country. It was therefore 
ordered by the court that the said Erasmus Love, clerk and 
master as aforesaid, pay over to the parties entitled the sum of 
$160.85. From which order the said Erasmus prayed for and 
obtained an appeal to the Supreme Court. 


No eounsel appeared in this Court for either party. 


Rerrin, C. J. As the case does not require it, the Court is 
unwilling to lay down a rule as to the care and diligence a public 
officer should use in the keeping of the moneys belonging to 
individuals which come to his hands in a course of official duty. 
For, supposing that he may be excused, though he lose them, 
not by the act of God or the public enemies, but by robbery or 
secret theft, yet, very clearly, the circumstances to show that 
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the fact did not occur by culpable negligence ought distinctly to 
be stated and established by competent evidence. Here there 1s 
neither such a statement nor evidence from a competent source. 
The party himself cannot, by his own oath, protect himself from 
liability for the sum which he received in the cause. This is 
not a proceeding for a contempt by way of imposing a penalty 
or punishment, in which the officer tenders himself to purge the 

contempt on oath; but it is an order simply to pay over 
(329) money received by him, and he wishes to be adjudged 

not liable for it on his own evidence only. We must say 
also, that if he could be heard, his statement 1s too meager to 
satisfy the Court. He says, it is true, that the loss was “vith: 
out anv neghgence or default on hig part,” But that 1s a point 
about which persons may differ very materially. It does not 
appear whether the alleged theft was in the day or night; when 
the party and his family were at or from home; in what part 
of the house the trunk was, whether exposed or in a private 
place, or whether suspicion has fallen on any person in partic- 
ular, or whether that person was or was not one of the party’s 
household, and had given cause for suspicion as to his or her 
integrity. In fine, the clerk and master asks to be exonerated 
upon his own judgment of due diligence, without affording to 
the court any means of forming a judgment upon that point for 
themselves. 

We see, therefore, no reason why the master should not remain 
liable for the sum of money w hich is the subject of the motion, 
and think his Honor was right in ordering him to pay it. This 
opinion will accordingly be certified to the Court of Equity, that 
the matter may be there further proceeded in. 

Per Cvriam. Ordered accordingly. 


(330) 


BENNETT HESTER, ADMINISTRATOR, ETC., v. HAMILTON HESTER 
AND OTHERS. 


1. A being a man of large fortune, and having about seventy nephews 
and nieces, the children of eight brothers and sisters, after pro- 
viding for his wife and making some small devises and bequests. 
bequeathed as follows: “Item. My will is, after the death of my 
wife and the negroes given her be taken out, that all the rest of 
ny negroes, ete. (here mentioning the residue of his estate). be 
sold. and all the bonds, ete. and out of the proceeds arising 
therefrom my will is that IT give £100 to my brothers’ and sisters’ 
children, to be equally divided amongst the children that are 
alive. I .except (here the testator hames five or six of his 
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nephews). for they are good for nothing.” The residue of his 
estate, “if there be any overplus,” is left to bis brother Francis 
Hester’s children: Held, that this was not a legacy of £100 to 
each of the grandchildren or to each stock of the grandchildren. 
but that each grandchild was entitled to only an equal share of 
the one sum of £100. 


2. Extraneous evidence as to the amount of the testator’s estate and 
the number of his legatees, upon a question of mere construc- 
tion, cannot change the operation of legatory words which have 
a clear and precise meaning. 


3. Extraneous circumstances, when admissible, are to be received 
with extreme caution, for the construction of every instrument 
is generally to be established upon what is to be found in the 
instrument itself. 


4. Collateral evidence is not permitted to introduce an intention into 
the will which, with the aid of that collateral evidence, the will 
does not express. 


5. Nor can an express and unequivocal disposition of property, in 
one clause of a will, be controlled by any inference, from the 
context. of a probable oversight or mistake of the testator in 
that disposition. His meaning. once. explicitly declared, cannot 
be changed by any inference of a different meaning, unless such 
inference be necessary and beyond doubt. 


6. A Bequest by an uncle to bis niece becomes lapsed by the death of 
the niece in the lifetime of the testator. and does not go to a 
surviving child of such niece, under the act (Rey. St., ch. 122, 
sec. 15), which only applies to the case of a legacy from a parent 
to his child. 


=~] 


: a a 

. A bequest “to some promising young man of good talents and of 
the Baptist order, to be selected by my executors,” is void be- 
cause of its indefiniteness, There is no person who can claim it. 


8. Where a testator gives power to his executors to sell land, and no 
executors are hamed in the will, the administrator with the 
will annexed may exercise this power, under a proper construc- 
tion of our act of Assembly. (Rev. St., ch. 46, sec. 34.) 


THis cause was transmitted by consent from Gran- (331) 
vILLE Court of Equity, at Fall Term, 1842, to the Su- 
preme Court. 

The bill was filed by the plaintiff, as administrator with the 
will annexed of Benjamin Hester, deceased, to obtain the advice 
and direction of the court in the execution of his trust as such 
administrator, and the several claimants under the will were 
made parties defendants. The following is a copy of the will, 
which had been duly admitted to probate as a will both of real 
and personal property, at September Term, 1838, of Granville 
County Court, when the plaintiff was appointed and qualified 
as administrator with the will annexed: 
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I, Benjamin Hester, being in a low state of health of body, 
but in perfect state of mind, do make, constitute and ordain this 
my last will and testament; and knowing that it is appointed 
once for man to die, and in the first place I recommend my body 
to the earth and my soul to Almighty God who gave it, to be 
buried in a Christian manner; and as it has pleased God to 
bless me with some worldly property, I give and dispose of the 
same in the following manner and form, to wit: I give to my 
beloved wife, Mary Dyer Hester, during her natural life or 
widowhood, all my property, real and personal, stock, ete., dur- 
ing her natural life, and $500 in silver, to be delivered her on 
inventorying my property other money on hand to be put 
out in sure hands at interest, until after the death of my wife, 
and then to dispose of it as I hereafter direct. I also give to 
iy wife twelve negroes, at her death to do with and dispose of 
as she may think proper—six males and six females, out of 
Harman and Amie’s family—-and if my wife should think at 
any time that the property is burdensome to her, she can, with 
the consent of my executors, sell any part she may choose, and 

put the money to interest while my wife lives. I also 
(332) give to Robert Hester the land and plantation bought of 

Wilham Shore and wife, with the area of land, to line 
run by Joseph Taylor and mys elf, joining Colonel Ridley’s line 
and Hester’s across the Ready Branch. I also give to Francis 
Hester, son of Francis, all that tract from Jackson’s line to Rid- 
ley’s plantation down to the line Bob Hester’s, after death of 
wife. I give to Benjamin Currin the tract of land whereon he 
now lives, say, 200 acres. I also give io Alfred Hester, after 
death of wife, that tract of land called Howard’s whereon he 
now hves. I also give William Hester, son of Francis, 200 
acres of land lving on Bennett’s Creck, adjoining the lands of 
George Knott and John Hunt. I also lend to Nancy Huddle- 
ston one negro girl named Mary, during her natural life—after 
her death I give to heirs of her natural body the said Mary and 
her increase forever. Item: I give to the Baptist Society the 
meeting-house and one acre of land and the privilege of the 
spring, so long as it is kept up for house of worship, and no 
longer. Item: My will is, after the death of wife and the 
negroes given her be taken out, that all the rest of my negroes 
be “sold, and all my stock of horses, cattle, sheep and hogs, my 
household and kitchen furniture, and also all my land that 3 
have not given away, and all my bonds and money on hand, and 
out of the proceeds arising therefrom my will is that I give £100 
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to my brothers’ and sisters’ children, to be equally divided 
amongst the children that are alive. I except John Hester, 
Jeremiah Hester and Benjamin Hester, sons, and Patrick 
O’Briant and John Bats, of Zachariah Hester, for they are good 
for nothing, and I give them five shillings each—after this done 
if there are funds left, my will is that $500 be raised and given 
to some promising young man of good talents and of the Baptist 
order, at the discretion of my exeeutors. This being done and 
my just debts being paid, and there being an overplus left, my 
will is that it be equally divided amongst my brother Francis 
Hester’s ‘children. This being done, and after the death of iny 
wife, my will is that my old man Shadrach be set free. 

Interlined before assigned. ( ) 

Signed, sealed and delivered in the presence of us. » 

(No signature at the foot of the will nor subscribing wit- 
nesses, ) 

Item. [ also give to my beloved wife one-half of my (333) 
household goods and furniture, to do with and dispose 
of as she may think proper. I also give $100 of my funds in 
hand to, Wilham B. Worrel; also my will is to give to Thomas 
Crocker $100; also my will is to give Brother Huggins, of War- 
ren County, $100, to be paid them as soon as my will is proven 
and they qualify. I also give to Nancy Thomason one bond of 
eighty-odd dollars, to her and her heirs; I also give to Elizabeth 
Parham one bond of $60. After this being done, I want all 
my bonds collected, and my funds on hand, and put out at 
interest during my wife’s lifetime, and then to be distributed as 
hereto directed. My will is that as there are some of my 
brothers’ heirs owing me, and I have their notes, I wish that to 
be taken out of their ratable part of the £100, and then make 
the division, counting these notes as so much of their part. I 
also give to Francis Gordon my old Po]] mare, now in foal. I 
also give to Alfred Hayes my one-eyed filly. 

(Neither signed nor witnessed. ) 


It appeared that the testator was a man of large estate, and 
that his nephews and nieces, the children of eight brothers and 
sisters, amounted in number to about seventy. It also appeared 
that the notes, mentioned in the latter part of the codicil as due 
to the testator from some of his brothers’ children, were of much 
greater amount than their ratable share of £100. 

The doubts arising upon the construction of this will and the 
questions submitted to the court for their advice are stated in 
the opinion delivered in this Court. 
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Badger, Waddell and Jredell for the residuary legatees. 
W. H. Haywood, Jr., for the other nephews and nieces. 


Gaston, J. The most important question arising upon the 
interpretation of this exceedingly umpertect and almost unin- 
telligible will is the construction of the bequest of “£100 

(384) to the testator’s brothers’ and sisters’ children.” Three 
constructions are presented to us: the first, that it is a 

gift of £100 to each of these children; the second, thar it is a 
gift of £100 to each family at children of a brother or sister; 
and the third, that it is a gift of one £100 to the testator’s 
nephews and nieces, equally to be divided between them. The 
testator, who is admitted to have been a man of large fortune, 
commences his will by making a provision for his “wife. He 
gives to her absolutely twelve slat es, and $500 in silver, and the 
beneficial use of all his other property, real and personal, for 
life. Then, after making some specific devises of land and a 
specific bequest to Nancy Huddleston of a negro girl for I:fe, 
and after her death to the heirs of her body, ho thus expresses 
himself: “Item. My will is, after the death of my wife, and the 
negroes given her be taken out, that all the rest of my negroes 
be sold, and all my stock of horses, cattle, sheep and hogs, my 
household and kitchen furniture, and also all my land that T 
have not given away, and all my bonds and money on hand, and 
out of the proceeds arising therefrom my will is that I give 
£100 to my brothers’ and sisters’ children, to be equally divided 
amongst the children that are alive. I except [here the testator 
names five or six], for they are good for nothing. After this 
is done, if there are funds left, my will is that $500 be raised 
and given to some promising young man of good talents and ot 
the Baptist order, at the discretion of my executors. This being 
done and my just debts paid, and there be an overplus left, my 
will is that it be equally divided amongst my brother Francis 
Hester’s children. This being done, and after the death of my 
wife, my will is that my old man Shadrach be set free.” To 
this will is subjoined a codicil, wherein, after giving to his wife 
the half of his household goods and furniture sa psolutely. and a 
few other bequests to his friends, he proceeds thus: “After this 
being done, I want all iny bonds collected and my funds on 
hand, and put out at interest during my wife’s lifetime, and 
then to be distributed as hereto directed. My will is that as 
there are some of my brothers’ heirs owing me, and I have 

(335) their notes, I wish that to be taken out of their ratable 
part of the £100, and then make the division, counting 

these notes as so much of their part.” The testator left sur- 


242 


ae DECEMBER TERM, 1842. 


HESTER ?. LESTER. 


yiving him about seventy nephews and nieces, being the children 
respectively of his eight brothers and sisters. The fund out of 
which the legacy to these children is directed to be paid is amply 
sufficient for rhe payment to cach of £100. Some of the notes 
referred to in the codicil as being due to the testator from some 
of his brothers’ heirs are for much larger sums than the pittance 
of the £160 which they would be entitled to receive if the £100 
is to be divided per capita among all the children of the testa- 
tor’s brothers and sisters. 

Waiving all objections to the admissibility of extraneous evi- 
dence as to the amount of the fund and the number of the lega- 
tees, upon a question of mere construction, it cannot be doubted 
but that such evidence never can change the operation of lega- 
tory words which have a clear and precise meaning. The will 
is the law which the testator is permitted to make for the dispo- 
sition of his property. He must be presumed to understand his 
own meaning, and where he does speak unambiguously those 
whose duty it is to execute this his law must understand him to 
mean what he has said. It is the intention which the will ex- 
presses that the law carries into effect, and collateral evidence 
is not permitted to introduce an intention into the will which, 
with the aid of that collateral evidence, the will does not express. 
Admitting, too, as we certainly do admit, that in construing any 
clause of a will we are not only at lbertv, but are bound, to 
take into consideration every other part of it, to see if something - 
be not there found which either directly or by plain inference 
qualifies or explains the sense of the clause to be construed, vet 
we hold it to be undoubted Jaw that an express and unequivocal 
disposition of property cannot be controlled by any inference 
from the context of a probable oversight or mistake of the tes- 
tator in that disposition. His meaning, once explicitly declared, 
cannot be changed by any inference of a ditferent meaning, un- 
less such inference be necessary and beyond doubt. It is not 
pretended that by an adherence to these rules courts will ascer- 
tain in every case what a testator actually does mean; but they 
are deemed, upon the whole, rules best calenlated for as- 
certalning the meaning of testators, and there is no (336) 
medium between adherence to the established rules of 
interpretation and the arbitrary discretion of judges. 

Now, the disposition to be construed is per se and to a certain 
extent perfectly explicit. “Out of the proceeds arising there- 
from, my will is that T give £100 to my brothers’ and sisters’ 
children, to be equally divided amongst the children that are 
alive.” Upon this there is nothing left for construction, unless 
it be. what is the time referred to at which the children, amongst 
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whom the division is to be made, should be alive. Fix that time 
when you may—at the death of the testator or at the time of the 
division—so as to determine which of these children are meant, 
and then the language is as precise as any that eould be used. 
The sum given is £100. It is given to the children of the testa- 
tor’s brothers and sisters, and the sum so given is to be equally 
divided between those children alive at a particular time. The 
amount of the gift, the persons to whom it 1s given, and the 
manner in which these persons shall divide the thing given, are 
all stated. Every one of the children of his brothers and sis- 
ters, except those expressly excluded by the will, or who shall 
not be alive at the time prescribed by the testator, 1s to have-an 
equal part with every other child in the division of this sui of 
£100, and no other interpretation can be adopted without doing 
violence to the language here used. There is no other part of 
the will which furnishes a necessary inference of an oversight 
or mistake of the testator in the language used. In the codicil, 
taking notice that some of his brothers’ children owe him, he 
directs that the amount of their debts shall be deducted “out of 
their ratable part of the £100,” and the debts to be deducted 
exceed their ratable part of £100, if no more than that sum is 
given to all of them collectively. MWence it is inferred that a 
greater legacy is given to each than the amount of his debt, 
because a larger debt cannot be deducted from a sinaller legacy. 

If the clause to be construed were really ambiguous this argu- 

ment might be entitled to much weight; but it 1s much 
(837) easier and safer to give to the codicil an explanation 

which shall reconcile it to the plain text of the will than 
it 1s to overrule that plain text by a rigid adherence to the letter 
of the codicil. A direction that the testator’s debtors, who are 
also his legatees, shall deduct their debts when they receive their 
legacies, is fully satisfied, when the first exceed the latter, bv a 
deduction of them pro rata. But the codicil furnishes, if it had 
been wanted, a conclusive argument against the first and most 
enlarged construction contended for, for it directs that the sums 
to be deducted from the legacies to his brothers’ and sisters’ 
children shall be deducted from their ratable share of the £100. 
So that without doing violence to the codicil, as well as to the 
primary gift in the will, it must be held that no child of a 
brother or sister was to take more than a ratable part of that 
sum. 

When we take into consideration the extraneous circumstances 
relied upon, and these when admissible are to be received with 
extreme caution (for certainly the construction of every instru- 
ment is generally to be established upon what is to be found in 
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the instrument itself), it does indeed appear most extraordinary 
that the testator could have entertained any doubt that so large 
a fund as he had provided might not prove adequate to the rais- 
ing thereout of a legacy of £100. 

It 1s so extraordinary as to open an almost unlimited field of 
conjecture how to account for it. One of these conjectures, and 
a highly probable one, is that there was an oversight or mistake 
of the testator in the amount of the legacy which he had given. 
But it is posszble that he may have been in error as to the value 
of the fund provided, or have apprehended that the fund so 
provided might be greatly lessened by his debts. But be this as 
it may, we cannot say that these extraordinary doubts furnish 
an indubitable and necessary inference that he has given a 
larger sum than he did give. It is certain that he gave but 
£100. It is impossible that we can say, with all the explanation 
which this collateral matter furnishes, that he gave £100 to each 
of his brothers’ and sisters’ children when he directed that 
sum to be divided among them, and provided that such of (338) 
these children as owed him should deduct these debts out 
of their ratable part of this £100. Nor can we declare that he 
has given £100 to each set of children as a family, for his gift 
was of £100 to all of the children, without reference to families, 
and the division of this sum thus given to all is directed to be 
made “equally among the children that are alive.” There is no 
help for it. There is but the sum of £100 given, and this sum 
is to be divided equally among the testator’s nephews and nieces 
other than those excepted in the will, or who may not be alive 
at the time referred to. The true solution of all the difficulties 
in the ease probably is that this imperfect instrument ought 
never to have been established as a will. It can searcely be 
doubted but that it was an unfinished sketch, which the supposed 
testator had been unable to complete to his satisfaction, and was 
not designed in its then crude, imperfect form to take effect as 
his will. But it has been established as a will, and we are bound 
to take it as it isy with all its imperfections and absurdities, and 
apply in its construction the rules of law. 

It is admitted by the pleadings that the widow of the testator 
dissented from the will and had her dower and distributive share 
of his personal estate allotted to her as if he had died intestate, 
and it is further agreed by the parties that since the bill was 
filed she has died. The time, therefore, has certainly arrived 
when the proceeds of the estate are to be disposed of as the 
testator ha& directed. 

We are of opinion that all the specifie bequests in the will and 
all the pecuniary bequests, with the exception of the £100, are 
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given immediately, and are excepted from the general disposi- 
tion of the use of the testator’s property to his wife for life. 
This is plainly declared as to all of them, except the bequest by 
way of loan to Nancy Huddleston, and after her death of a cift 
to the heirs of her body, of the negro girl Mary; and we think 
this intent is manifested, though not expressly, in this bequest 
also. it 1s found among several devises where the testator takes 
special care to state that they shall be postponed in enjoyment 

to his wife’s death. The presumption fairly arises, where 
(339) he is silent in this respect, he intends an immediate gift. 

This construction supersedes the necessity of inquiring 
what effect is produced upon these bequests by the widow’s dis- 
sent from the provision made for her by the will. 

The direction by the testator that all his negroes, bonds and 
other property not given away should be sold, and the proceeds, 
after payment of his debts, be divided and disposed of as in the 
will recited, evidently contemplates a sale to be made by his 
executors, and therefore confers an authority on his executors to 
sell the lands. No executors. however, were nominated, and we 
are asked whether this power can be exercised by the adminis- 
trator with the will annexed. Previously to the provision made 
in our Revised Statutes, ch. 46, sec, 34, it is very clear that an 
administrator with the will annexed could not exercise a power 
to sell lands conferred on executors. The statute of 31 Hen. 
VITL., ch. 4, which was the only statute then in this State modi- 
fving the common law on the subject, appled only to the case 
where part of the executors refused and the others were willing 
to execute the power. But the act in our Revised Statutes 
authorizes the administrator with the will annexed to sell when 
all the executors die or refuse to take on them the administra- 
tion. The case of an administration with the will annexed 
where no executors were appointed is not within the letter of the 
act. But as it comes within the spirit of the act, and as the act 
is one of a remedial character, we are of opinion that the case 
is embraced within its purview. But unless there be a necessity 
for the sale of the land—or even of the negroes and other prop- 
erty—the plaintiff ought not to sell, for the ulterior devisees and 
legatees have elected to take the eproperty in kind. Their an- 
swers are explicit to that effect. 

Elizabeth Morris, one of the children of the testator’s brother 
Francis, died in the testator’s lifetime, leaving a child. It is 
clear that this child can claim nothing under a bequest of her 
mother. Admitting that if Elizabeth Morris had survived the 
testator she would have taken a vested interest in an undivided 
part of the bequest of the £100 (a point on which we express 
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no opinion), her legacy lapsed by her dying before the 
testator; and our act which declares that a devise or be- (340) 
quest to a child shall in the event of such child’s death 
before the testator take effect and vest 1n the issue of such ehild, 
applies only where the devise or bequest 1s made by a parent. 

The direction asked of us, whether the children who take the 
legacy of £100 are required to be alive at the death of the testa- 
tor or at the death of the widow, is not shown to be practically 
necessary. No facts are stated which raise the question, and it 
is not proper that we should answer judicially to hypothetical 
inquiries. 

The legacy of $500 to “some promising young man of good 
talents and of the Baptist order, to be selected by the testator’s 
executor,” 1s void because of its indefiniteness. There is no per- 
son who can claim it. Possibly it might be zntended as a dona- 
tion for a charitable use, which, had it been distinctly expressed, 
might have enabled the Court to give it effect. But if so, unfor- 
tunately this intent does not appear. 

PER CurRIAM. Decreed accordingly. 


Cited: Crissman v. Crissman. 27 N. C., 501; McCorkle v. 
Sherrill, 41 N. C., 176; Faribault v. Taylor, 58 N. C., 222; 
Thomas v. Lanes, 88 N. C., 197; Gay v. Grant, 101 N. C., 221. 


(341) 


TEMPLE ROBERTSON, ApMINISTRATOR. ETC... V. JOSTAH 
HOULDER ET At, 


1. When a chattel is given in remainder. the assent of the executor 
to the particular estate is ordinarily construed to be an assent to 
the gift in remainder. But there is no doubt that the assent to 
the former may be so qualitied as‘not to extend to the latter, 

2, Where slaves are directed by a testator to be left with his wife 
until out of the profits a certain debt is paid, and then to go to 
his children. and the executor permits the wife to hold the ne- 
groes, but dees not assent to the legacy. he is responsible to the 
children. in default of the wife. for the hire and profits of such 
slaves between the period when the debt was paid off and the 
time of the delivery of the slaves to the olitldren: 


THis cause was transmitted by consent from Jounston Court 
of Equity, at Spring Term, 1842, to the Supreme Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 
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W. H. Haywood for plaintiff. 
Badger and J. H. Bryan for defendants. 


RurrFin, C.J. Jacob Stevens made his will and died in 1829. 
He appointed the defendant Houlder executor, and by his will 
gave to his wife for her life certain lands, seven slaves, seven 
head of horses, all his stock of cattle, hogs and sheep, his crop 
of every kind, working tools and plantation utensils and carts; 
and, at her death, the land and negroes over to certain of his 
children, and the other property, after legacies of a few specific 
articles, to be equally divided among his six children. The tes- 

tator then gave to each of his six children particular lands 
(342) and negroes, among which gifts were devises of two tracts 

of land to his daughter Joanna and a bequest of seven 
negroes by name, and a horse. 

The testator owed debts to the ainount of about $2,000, among 
which was a debt of $1,000 due to Thomas Rice; and by his will 
he directed that all his property of every description should stay 
in the possession of his wife until she could raise money and pay 
that debt to Rice. 

After probate, the executor delivered the negroes, twenty-three 
in ntimber, to Mrs. Stevens, and also the other perishable chat- 
tels specifically bequeathed to her, which are found to have then 
been of the value of $1,600; and at the foot of an inventory 
thereof he took her receipt for the articles, and added as fol- 
lows: “To be returned to the said executor whenever called for, 
to pay debts or divide among the hetrs, agreeable to the said 
deceased’s last will and testament.” After applying the undis- 
posed surplus of the estate to the pavment of the testator’s debts, 
other than that to Rice, there was a balance of them unpaid, and 
the executor received from the widow part of the perishable 
property, which he had before delivered to her, and sold it for 
the sum of $140.7014, which he apphed in discharge of the debts. 
Of the residue of that property Mrs. Stevens sold a part, to the 
value of $373.98, which she applied in payment of the debt to 
Rice, and she yet has a part thereof, to the value of $74.90; and 
the remainder has been consumed or perished. 

The present plaintiff married the daughter Joanna, who died 
in 1836, leaving an only child of the marriage; and the plaintiff 
took@administration of her estate. 

The bill was filed in 1838, against the executor, the widow and 
the other children, and alleges that the debt to Rice. had been 
long before paid, or ought to have been, out of the profits of 
the estates left in the management of the widow for that pur- 
pose; that she had surrendered to the other children the lands 
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and negroes given to them respectively, and retained those to 
which the plaintiff i is entitled, so as to throw an undue propor- 
tion of that debt on the plaintiff; and it prays an account 

of the principal and interest of the debt, the payments (343) 
on it, and the profits of the property; and ‘that the exect- 

tor ma'v assent to the legacies to the plaintiff's intestate, and he 
and the widow compelled to deliver possession of the negroes 
and land, and pay to him any surplus of profits over and above 
his fair proportion of the Rice debt, if such surplus be found— 
he, the plaintiff, offering to pay his proportion of the debt, if 
anything be still due thereon. 

The defendants answered, and after the cause had been some 
time pending a decree was entered by consent, under which the 
slaves and land given to the plaintifi’s wife were delivered to 
him on 25 May, 1841; and an inquiry was directed into a great 
many points respecting the values of the several gifts to the 
widow and children respectively, the amounts paid on the debt 
to Rice and when it was paid, and the profits of the estates made 
or that might reasonably have been made, the appleation there- 
of and the administration of the. executor, and other points. 
The master made a report on most of them, and exceptions were 
taken on both sides. But it is unnecessary to go through them, 
or do more than advert to them generally, by saying that the 
plaintiff ultimately waived the whole benefit of the inquiry, 
excepting only for the hires of the slaves retained by the widow, 
from the time of the payment in full of the debt to Rice, thus 
giving up even the rents of the lands. That debt the master 
finds was paid on 27 February, 1834, by applying thereto the 
before-mentioned sum of $373.98, received by Mrs. Stevens for 
perishable property sold by her, and by the proceeds of crops 
made on the plantations and hires of negroes before that time; 
and to that part of the report there is no exception. 

To that extent there can be no objection to the decree for the 
plaintiff against Mrs. Stevens. It may be that she was not 
aa to sell any part of the property left to her for life for 
the purpose of aiding in the payment of the debt. But as she 
chose to do so, and thereby deprived the children, who were enti- 
tled to it after her death, of all chance of succeeding to it, and 
applied the proceeds to this particular debt, it must be 
taken as an agreement on her part to give up her hfe (344) 
interest and applv so much of the capital, in which all 
were interested, for the payinent of this charge upon the whole 
estate. From the time the debt was paid the children were 
entitled to their land and negroes, for they were only left with 
her as long as they should be needed to raise money to meet that 
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demand; and therefore she ought to pay hire for the plaintiff’s 
slaves from 27 February, 1834, until 25 May, 1841. The amount 
of that hire the Court cannot ascertain on this report, in which 
the master finds “the hire from the death of the testator to 25. 
May, 1841,” to be $521. It must therefore be referred back for 
a report as to what part thereof is due for the particular period 
after the payment of the debt to Rice. 

For the sum that may be thus found due from Mrs. Stevens 
the plaintiff asks that the defendant Houlder should be declared 
to be also liable. And the Court is of opinion that he must be 
so held. In his answer he insists that it was his duty to permit 
the widow to take possession of the property, the will so ex- 
pressly directing, and that he had nothing further to do with 
it, and could not dispossess her and deliver the negroes to the 
plaintiff, but that he must look to the widow. Without deter- 
mining the extent of the executor’s duty in securing the interest 
of the children: in this case, and whether it would be sufficient 
for him that he had assented to the legacies, including that to 
the children as well as that to the widow, we think here that he 
is hable because he never did assent to the legacies to the chul- 
dren, but expressly retained his dominion over the property. 
When a chattel is given in remainder the assent to the particular 
estate 1s ordinarily construed to be an assent to the gift in re- 
mainder, But there is no doubt that the assent to the former 
may be so qualified as not to extend to the latter. In this case, 
indeed, the executor assented to neither legacy, but merely parted 
with the possession to the widow as his bailee, taking her engage- 
ment to return the articles to him whenever required for the 
purpose of paying debts or for that of delivering to the chil 

dren. The children could not, therefore, recover their 
(345) slaves except through the executor, and as he retained 

the powers of an executor and a control over the property, 
he was in duty bound to take steps to ascertain when the debt to 
Rice was discharged, and thereupon deliver to the children their 
legacies. If, therefore, Mrs. Stevens should not be able to dis- 
charge the sum that may be decreed against her for the hire of 
the negroes, the executor must make it good; and they must, of | 
course, pay the costs of this suit. 

Per CURIAM. Decreed accordingly. 
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(346) 
JOSIAH ROBERTS Aanp ANOTHER v. WILLIAM GREEN aAnpb 
ANOTHER, JFXXECUTORS, ETC. 

Where a testator bequeathed certain negroes to be hired out during 
the life of A and their wages paid to him at the discretion of his 
executors. and after A's decease the negroes were to be the prop- 
erty of A’s daughter B. who was also to be entitled to any unex- 
pended balance of the hires: Held. that one to whom both A and 
the husband of B had for a valuable consideration assigned all 
their interest in the said legacy was entitled to demand from the 
executors the possession of «the slaves and whatever might re- 
Main unappropriated of their hires. 


Tus cause was transmitted by consent, from the Court of 
Equity of Rocxineuam, at Fal! Term, 1542, to the Supreme 
Court. 

The facts are stated in the opinion delivered in this Court. 


J.T. Morehead for plaintiffs. 
No counsel for defendants. 


DanieL, J. The plaintiffs in their bill! state that for a valu- 
able consideration they are the assignees of a legacy in certain 
slaves, their increase, rents and hires, given by the last will and 
testament of Lucy Haynes to William Noblin and his daughter 
Luey H. Noblin. The bequest in the said will is in the follow- 
ing words: “My two negroes Milly and James I give and be- 
queath to my ereat-granddaughter Luey Haynes Noblin, daugh- 
ter of William Noblin, Wily grandson. But my will and mean- 
ing is that the two above-named negroes be hir ed out during the 
natural life of my grandson William Noblin, and their wages 
paid to him at the discretion of my evecutors. And at his 
decease for the above-named negroes to be the property (347) 
of his daughter Lucey Haynes Noblin; ond also, if there 
be any part of the wages of the aforesaid two negroes remaining 
in my executors’ hands at or after the decease of the said Wil- 
liam Noblin, my will and meaning is that it be carefully paid 
and delivered to his daughter Luey Haynes Noblin.” The bill 
states that the defendants, as executors of the said testatrix, hold 
the said slaves and their increase and hires; and that, although 
the plaintiffs have demanded the said slaves and their inercase 
and an account of their hires, ete., still the defendants refuse, ete. 

The defendants in their answer admit the legacy as stated in 
their bill. But they do not admit the assignment of the same 
to the plaintiffs by the legatees. They state that the hires of 
the said negroes have been legally accounted for up to 1842. 

On examining the proofs and exhibits filed in the cause we 
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are satisfied, and so declare, that James Walker, who was at the 
time the husband of the legatee Lucy Haynes Noblin, and Wil- 
lam Noblin, the other person interested in the said legacy, did 
for a valuable consideration execute deeds of assignment to the 
plaintiffs for the slaves and their increase covered by the said 
legacy and all the rents and hires of the same. The said deeds 
were executed on 10 December, 1841. The defendants are, as- 
they truly say they are, but trustees of the fund. And we de- 
clare that the cestuzs que trust of the said entire fund were Wil- 
ham Noblin and Lucy Haynes Noblin, afterwards and now the 
wife of James Walker. The assignment, therefore, made by 
Wilham Noblin and James Walker in right of his wife trans- 
ferred the entire trust fund to the plaintiffs. It therefore be- 
comes immaterial for us to inquire as to the extent of the discre- 
tionary powers of the executors mentioned in the will in paying 
the profits to William Noblin for life. We now are of opinion 
that the plaintiffs are entitled to a surrender of the said slaves 
and their increase, and also to an account of their hires, allow- 
ing all proper credits. The decree will be for the plaintiffs 
accordingly. 
Perr CURIAM. Decreed accordingly. 


(348) 


LEVI STEPHENS, ADMINISTRATOR, ETc., Vv. JAMES W. DOAK 
AND OTHERS. 


1. The slaves of a female ward will go to the representatives of her 
husband, though he married while the slaves were hired out by 
the guardian, and died during the term for which they were 
hired. 

2, Where such slaves are held in common with others to whom the 
same person is guardian. and after the marriage, by agreement 
hetween the husband and guardian, the slaves are again hired 
out and the husband becomes the hirer of one and gives his note 
for the hire to the guardian, this does not affect the right of the 
husband or his representatives. 


THis cause, having been set down for hearing upon the bill 
and answers, was by consent of parties transferred from Gvit- 
ForD Court of Equity, at Fall Term, 1842, to the Supreme 
Court. 

The facts of the case are stated in the opinion delivered in 
this Court. 


No counsel for plaintiff. 
J.T. Morehead for defendants. 
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Rerrix, C. J. This is a bill for an account of the hires of a 
number of slaves and a division of the slaves, and that the plain- 
tiff may receive one-fourth part of the hires and slaves. The 
cause was set for hearing upon the bill and answers, and trans- 
ferred to this Court. Upon the pleadings the case appears to be 
as follows: 

Levin Caulk died intestate, leaving a widow and three infant 
children, of whom one was a daughter, Elizabeth, who after- 
ward intermarried with Ross, the intestate of the plaintiff. The 
defendant Doak administered on the estate of Caulk, and, 
after discharging the debts, held the slaves in question (349) 
subject to distribution among the widow and three chil- 
dren. He then became the “guardian of the children in 1840, 
and by the assent of the widow the negroes remained undivided, 
and he (Doak) hired them out for 1841, for the benefit of the 
widow and his wards, and took bonds for the hire, payable to 
himself as guardian. During 1841 Ross intermarried with Eliz- 
abeth, then and still an infant, and in the beginning of 1842 
it was agreed between Ross and the guardian that the negroes 
should not then be divided, but that Doak should again hire 
them for the benefit of the owners and take the bonds pavable 
to himself as before. Under that agreement Doak hired out 
the negroes for 1842, when Ross himself hired one of them and 
gaye his bond therefor to Doak, as other persons did. During 
1842 Ross died intestate, and the plaintiff beeame his adminis- 
trator and filed this bill against Doak, Mrs. Ross, Mrs. Caulk 
and the other two children. Upon those facts the defendants 
raised the objection that the husband did not reduce the negroes 
into his pessession, and that upon his death they- survived to 
Mrs. Ross. " 

The facts of this case are so precisely those of Pettijohn 2 
Beasley, 15 N. C., 512, that, independently of the agreement of 
Ross to the hiring of 1842, that case is decisive of this. But 
that agreement makes it still plainer, for, as to the share of his 
wife, it made Doak the husband’s agent to make the hiring. It 
was faintly argued that giving his bond for the hire of one of 
the slaves made a difference. But it certainly does not, for it 
is nothing more than one tenant in common hiring a part of the 
common property and giving a security therefor to a common 
trustee for all the parties. The plaintiff must then have the 
decree he prays. 

Per Crriam., Decree for the plaintiff. 


Cited: Caffey v. Kelly. 45 N. C., 50; Fowler vr. McLaughlin, 
131 N. C., 210. 
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(350) 
ROBERT POSTON AND ANOTHER v. WILLIAM D. JONES. 


1. In every lease of land the lessor is so far bound. by implication. 
for the title and enjoyment by the lessee that his right to the 
rent is dependent thereon: and. if the tenant be evicted from 
the denised premises, the rent is thereby suspended., 

2. So if the lessor be evicted cf a part of the land demised, by a 
stranger on title paramount. it operates as a suspension of the 
rent pio tando, and the rent is apportioned and payable only in 
respect of the residue. 

% The rile is the same where the lessor himseif is evicted before the 
term is to begin, and the lessee is kept out by superior title, so 
that he cannot enter under the agreement for a leiuse. 

+. This defense may be made at law when the action is brought for 
rent reserved by the lease: but when the lessee cannot make his 
defense at law, as where he has given a bond or independent 
covenant for the amount of the rent. a court of equity will re- 
lieve him. . 


Tuis cause, at Spring Term, 1842, of Buncombe Court of 
: 3 3 3 
Equity, was transferred by consent to the Supreme Court. 
The facts are stated in the opinion delivered in this Court. 


Francis for plaintiffs. 
Clingman for defendant. 


Rvvrix, C.J. From the pleadings and proofs we find this 
to be the case between these parties: In October, 1833, the de- 
fendant, by parol, leased to the plaintiffs, for 1834, a parcel of 
land containing sixty or seventy acres, at a rent of 3: 50 bushels 
of Indian corn, to be delivered on 19 October, 1854; and to 
secure ihe same, the plaintiffs executed their covenant to the 

defendant. At the time of making the lease, an action of 

(351) ejectment had been brought by Rebecca Poston for the 
same land, against the present defendant or some person 
holding under him, and a recovery was effected therein soon 
afterwards as to fortv or fifty acres of the land, and the said 
Rohecea was put ito possession the last of 1833. The plain- 
tiffs afterwards leased from her the part thus recovered and 
entered therein under her, and at the same time they entered 
into the residue of the land under the demise from the defend- 
ant. When the rent became payable, the plaintiffs ofered to the 
defendant a fair proportion thereof, to be estimated according to 
the relative quantity and quality of the portions of the land which 
they held under him and Mrs. Poston respectively ; but the defend- 
ant refused to receive anything but the whole, and instituted an 
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action on the covenant therefor. The answer states that the 
plaintiffs knew of the action of ejectment, which appears to be 
true. And it further states that it was distinctly agreed between 
the parties that the plaintiffs should run the risk of a recov ery 
in that action, and sustain the loss without recourse to the de- 
fendant. But of the truth of this allegation there 1s no eyi- 
dence; and, on the contrary, a witness states that the parties 
repeated to him the terms of ‘their contract, that 1s to say, as to 
the parcel of land intended to be leased and as to the rent to be 
paid. but that there was no such stipulation or conversation as 
this last as set forth in the answer. The bill prayed that the 
rent might be properly apportioned and for an Injunction against 
furtber ‘proceedings at law. Upon the coming in of the answer, 
on the motion of the defendant the injunction was dissolved; 
but the plaintiffs replied and the cause proceeded io proots, and 
has been transferred to this Court for hearing. 

Phe Court is of opinion that the plaimtiffs are entitled to 
relief. In every lease of land the lessor is so far bound, by im- 
pheation, for the title and enjoyment by the lessee that his right 
to the rent is dependent thereon ; and if the tenant be evicted 
from the demised premises the rent is thereby suspended. So, 
if the lessee be evicted of a part of the land demised, by a 
stranger, on title paramouut, 1t operates as a suspension 
of the rent pro tanfo, and the rent is ¢ er and (352) 
payable only in respect of the residue. Co. Litt., 148. 

Of course, the rule must be the same if the lessor himself be 
evicted before the term was to begin, and the lessee be kept out 
by superior title, so that he could not enter under the agreement 
for the lease. The rule is founded on that principle so conso- 
nant to natural justice, that one should not be compclled to pay 
for that which, although contracted for, he never got; which, 
while it is a rule of landlord and tenant, would « “fortiori be 
adopted by a court of equity to which a party found it necessary 
to apply. Such necessity is laid upon these plaintiffs by the 
form in which they contracted. “As a doctrine of the law, an 
apportionment of rent can be adjudged only when it is reserved 
on a lease and an action is brought for it as rent thus reserved. 
Such an action 1s founded on the relation of the parties as lessor 
and lessee, and the rent is due to the one in respect of the enjoy- 
nient of the land had by the other; and therefore an eviction by 
better title 1s an answer to the action. In this case the rent was 
not merely thus reserved, but was seeured by an independent 
covenant for the payment of so much corn in gross; and from 
the method of pleading at law, it could not be there seen that 
this was a debt for rent, and therefore could not be apportioned 
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in the action on the covenant. But being in fact a debt of that 
sort, and the lessees having actually never enjoyed the premises 
in respect to which the rent was to arise, the principle of law 
and justice applies in this Court, in which the real purpose of 
the instrument may be inquired into, and ascertained to be a 
security for rent. That is the ground of a change of the juris- 
diction in this case; and when it is found that this covenant 1s 
but a distinct security for rent reserved on a lease, then equity 
but follows the law in apportioning the debt upon this security 
as the law would apportion it if it had been sued for as rent 
reserved by the lease. 
The defendant has failed to establish any special agreement 
of the plaintiffs to take the risk of the eyectment. It does not 
appear that anything of the kind was in the contempla- 
(353) tion of either of the parties. Consequently, the case 
stands on the general doctrines already discussed, and the 
plaintiffs must have a decree. There must be an inquiry as to 
the quantity and annual value of the. several parcels of land 
occupied by the plaintiffs under the defendant and Mrs. Poston, 
and the rent agreed on accordingly apportioned; and also an 
inquiry as to what sums, if any, the defendant may have recoy- 
ered and received in the action at law for the debt, interest or 
costs, and also for the costs of this suit upon the dissolution of 
the injunction, that the proper decree may be made in respect 
of each of them. 
Prr Curiam. Decrced accordingly. 


(354) 
SIMFEON PL. LONG v. JOLIN NORCOM Anpb oTuers. 


1. It is a general rule that a court of equity will not go beyond the 
income of a ward's estate for his mninten:inece and eduextion. 


le 


. But there is ne doubt that the court may apply a part of the capi- 
tal for a clhild’s apprentice fee or otherwise putting him out in 
life; and that even for maintenance, as a matter of necessity. the 
capital may be applied, where, from the possession of property, 
the infant cannot be entitled to maintenance as a pauper, and, 
from mental imbecility or want of bodily health or strength, he 
cannot be maintained from the profits of his property nor put 
out apprentice and maintained by his master. 


3. The Court of Equity has the power, though it may seldom be will- 
ing to exercise it, to take the capital of the ward and apply it 
for maintenance, either future or past. 
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4. In ordinary cases the court would not relieve a guardian who. 
without itS previous sanction, bad made expenditures for the 
miuiintenrunce and education of his ward beyond the income of the 
estate, though he night have acted from the best motives. 


» But the court will reimburse the guardian out of the estate of his 
ward when the expenditures were demanded by such circum- 
stances, tnounting. indeed, to physical necessity, as would have 
compelled any court to authorize thein without a moiment’s hesi- 
tation, 


Tuis cause was removed from the Court of Equity of Prr- 
QuIMANS, at Fall Term, 1842, to the Supreme Court by consent 
of parties. 

The facts are stated 1 in the opimion delivered in tlus Court. 


Be couneel fe Shee party in this Court. 


Rerrry, C. J. In 1829 the plaintiff was, by the County Court 
of Perquimans, appointed guardian to his infant brother, Wil- 
ham Long, then about eleven years old, and so continued 
until the death of William, in 1838. The estate of the (355) 
ward consisted of a negro girl, which was allotted him in 
the division of the negroes belonging to his deceased father’s 
estate, and charged with the payment of the sum of $95 to an- 
other child by way of equality of partition. That negro the 
plaintiff received, and also the sum of $123.50 from the father’s 
executor, as the ward’s share of the general personal estate, and 
thereout he paid the charge of $95 above mentioned. The bill 
states the guardian hired out the negro and annually returned 
his guardian accounts to the County ‘Cours and that thereon a 
iralenice of $45.44 was due to the ward at the end of the vear 
1835, after defraving the expenses of the ward’s tuition and the 
other charges on the estate. And it then further states that 
Wilham Long was from his infancy of a feeble constitution, 
not capable of manual labor and therefore not fit to be put to 
any trade, and that as the ward was thus ineapable of gaining 
a livelihood by bodilw labor the plaintiff thought it his dutv. as 
his guardian, to send him to school and give him such an edu- 

cation as to qualify him for some other employment, by which 
he might support himself; and that for these reasons, after keep- 
ing hrm at countrv schools for several years, he placed his ward 
at a respectable academy up the country during 1836 and 1837, 
at an expense considerably exceeding the eurrent pecuniary in- 
come of his nroperty. The bill further charges that the negro 
woman belonging to the ward, after becoming grown, had chil- 
dren, and by reason thereof no hires could be got for her after 
1834, but that she and her family became chargeable, and in 
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1836 the sum of $27, and in 1837 the sum of $48 were paid for 
keeping them. And the bill further charges that, the health and 
e«onstitution of his ward not becoming better at school, the plain- 
tiff, at the earnest request of his brother and with the hope that 
it would essentially benefit his health and strengthen his consti- 
tution, consenied that he should spend some time in the Western 
States, and supplied him with the necessary clothing for that 

“purpose and money to bear his expenses. Upon all which 
(3856) transactions the plaintiff claims a balanee due him in 

principal money in January, 1838, of 669.7415. Dur- 
ing 1838, William Long, the infant, died intestate, in Tennessee, 
and adininistration of his estate was granted to the defendant, 
who received from the plaintiff the negro woman and her four 
children, which she had while under the management of the 
plaintiff, and sold them for the sum of $1,487.50. The praver 
of the bill is that the plaintiff may out of that sum be repaid 
his advances, which he avers were made in good faith by him 
for the reasons set forth in the bill, and were unavoidable and 
necessary. 

The answer does not deny any of the material statements of 
the bill, but insists that in law the plaintiff had no s aaihonis to 
make expenditures for the ward or his estate exceeding the in- 
come, and that these were not proper, but extravagant expendi- 
tures, and therefore that they ought not to he reimbur sed to the 
plaintiff. 

By the consent of the parties it was referred, without preju- 
dice, to the master to inquire what sums had been laid out by the 
plaintiff on behalf of his ward for his education and mainte- 
nance and the charges on his property, and what was proper to 
be allowed to the plaintiff for his disbursements on that account. 
From the master’s report and the evidence taken by him it 
appears that William Long was from infancy sickly and of a 
feeble constitution, and incapable of bodily labor; that he was 
sent by his guardian to ordinary schools for several years, dur- 
ing which time the guardian charged only the small sums paid 
for tuition and nothing for board, though all his expenses dur- 
ing that period were worth $100 a year; and that he then sent 
a in 1836 and 1837, as charged in the bill, to a good academy 

1 Wake County, and for this latter period charged the sums 
a by him for clothing, board and tuition. Thereupon the 
master reports a balance of principal money of $425.84 due to 
the plaintiff for such disbursements as the master thinks he 
ought, as guardian, to have made, including the charges on the 
estate; and upon that he computes interest up to the date of 
the report, making in the whole the sum of #525.28. In ascer- 
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taining this sum the master rejected the plaintiff’s charges (357) 
for advances to fit out the ward for traveling to the West, 
besides some other small items. No exception is taken on either 
side to the report; but the case has been brought on to a hearing 
upon the pleadings and the report and evidence, and submitted 
on the question whether the guardian can maintain his claim for 
disbursements beyond the annual profits of the orphan’s estate. 
It is the general rule that the court will not go bevond the 
income of the child’s estate for maintenance and education; and 
much less is the court inclined to authorize a guardian, of his 
own head, to encroach on the eapital of the ward’s property 
for those purposes. But we conceive it 1s wrong to sav that 
those rules are so positive and strict as to adinit of no exceptions. 
There is no doubt that the Chancellor has often taken a part of 
the capital for a child’s apprentice fee or otherwise putting him 
out in life, and that even for maintenance, as a matter of neces- 
sity, the capital may be so applied when, from the possession of 
property, the infant cannot be entitled to maintenance as a 
pauper, and, from mental imbecility or want of bodilv health or 
strength, he cannot be maintained from the profits of his prop- 
erty nor put out apprentice and maintained by his master. In 
such a case, while there is any part of the estate, 1t must be 
appled to keep the unfortunate infant alive. Our statute of 
1762 preserves all the powers of the Court of Chancery over 
orphans and their estates, and by the act of 1827 that power is 
extended to the sale of any estate, real or personal, if the court 
thinks such sale to the interest of the infant. The County Court 
may not be authorized, under the act of 1762, to do more than 
apply the profits of one vear to the deficit of a preceding vear, 
but the Court of Equity ‘hath power—thongh it may be seldom 
willing to exercise it—to take the capital itself and apply it for 
maintenance, either future or past. It is obvious that, if in any 
case that can be done, the present 1s a proper one in which to 
exercise the power. It 1s nearly as strong as any that can be 
conceived. The ward was supported by the guardian for 
the greater part of his minority without any charge for (358) 
clothing or board, doubtless from fraternal affection. 
But being totally disqualified by nature for any employment 
requiring bodily labor, there was actually a physic eal necessity 
for greater expenses than the income would meet, that is, regard- 
ing income as made up of annual profits in money. The court 
then would have been obliged to order a sale of the negroes for 
the purpose of maintenance, or authorize the guardian to make 
advances upon the credit of this growing property. The ques- 
tion is whether the Court shall now sanction such disbursements 
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as are deemed to have been proper, or refuse to do so upon the 
single ground that the guardian did not apply and obtain the 
previous authority of the court. And we are free to say that, 
hard as the case might be upon the guardian, making expendi- 
tures for maintenance and education from the best motives, we 
should, in an ordinary case, feel it our duty to let him suffer, 
rather than endanger the property of minors by allowing the 
guardian to act on his own discretion. If he chooses to advance 
beyond the income, he must not, in general, look to the court for 
assistance, but must depend on the sense of honor and justice 
of the ward, and his living to come of age. But we think the 
Court ought to sustain such expenditures, when they were de- 
manded by such circumstances, amounting, indeed, to physical 
necessity, as would have compelled any court to authorize them 
without a moment’s hesitation. This is not a case where the 
guardian thought he was merely promoting the ward’s welfare 
by educating him for a higher walk in life than was suitable to 
his degree and circumstances; in such a ease the guardian must 
be benevolent at his own expense, and not at that of the ward. 
But it 1s a case in which a guardian was endeavoring to save the 
ward’s life by removing him to a healthy situation and there 
educating him, because he could be brought up to no other pur- 
suit. That the expenditures were bona fide there can be no 
doubt. The plaintiff was the brother of the orphan and one of 
his presumptive next of kin, and made many expenditures on 

him gratuitously. Besides, there are other circumstances 
(359) which are very particular and take this case out of the 

common rule. In one sense these advances may be said 
to have been made out of the profits of the property, Inasmuch 
as there was only one slave when the plaintiff became guardian, 
then worth probably $300, and they increased to five in number, 
and were sold by the administrator for $1,487.50. Here there 
is a profit of nearly three times the master’s allowance to the 
plaintiff. But if the issue is not to be regarded as profits, prop- 
erly speaking, but rather as the growth of the stock itself or 
increment of capital, yet it was for the interest of the infant, in 
a pecuniary point of view, that the guardian should make the 
necessary advances upon the faith of these accessions to the 
property, rather than by an application to the court to have the 
property itself sold. If this last course had been adopted and 
the price put to interest, there would have been an income of 
only $18 or $20, which would have been entirely inadequate, and 
required an order to apply the capital, and thus exhaust it. It 
was much more to the advantage of all concerned, either 1mme- 
diately or remotely, that the guardian acted as he did. Indeed, 
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we do not see that he might not have been allowed the advances 
for the outfit to Tennessee, upon the same principle on which 
he ought to get back physician’ s bills, for certainly the property 
is to be managed for the benefit of the owner, and not mer ely 
with an eye to the advantage of his heir or next of kin. But 
the master has not allowed that item nor several others, and the 
plaintiff submits to the report; and, therefore, the Court looks 
no further into it. But upon the particular circumstances of 
this case: since the court, if applied to, must have directed these 
expenditures in the first instance, as they were absolutely neces- 
sary; since, upon that application, the court could only have 
directed the money to be raised by a sale of the negro belonging 
to the orphan, which would then have yielded but an inconsid. 
erable sum; since, by not applying to the court, the slave was 
kept until, with her issue, the value increased fivefold—so that, 
in fact, the pecuniary interests of the orphan were thereby 
greatly promoted, instead of being impaired—under these 
particular circumstances the Court feel justified in de- (360) 
creeing to the plaintiff the stim reported due to him by 

the master; and the defendant must also pay the costs, as a 
charge upon the assets in his hands. 

PER OURIAM. Decreed accordingly. 


Cited: Hussey v. Roundtree, 44 N. C., 112; Barnes v. Ward. 
45 N.C., 96; Caffey v. McMichael, 64.N. C, , 008; Hackney v. 
Arrington, 99 N. C., 123; Duffy v. W illiams, 133 N. C., 196. 


PHILIP SNIDER v. PHILIP LACKENOURK AND OTHERS, 


Where a party signs and seals a deed in the presence of witnesses, 
and it is afterwards at his instance proved and registered, this 
amounts to a delivery. though the execution was in the absence 
of the grantee, in whose possession the instrument was never 
actually placed. 


Tuts cause was transferred by consent of parties, at Fall 
Term, 1842, of the Court of Equity of Sroxes, to the Supreme 
Court. 

The facts are stated in the opinion delivered in this Court. 


Mendenhall for plaintiff. 
Morehead for defendants. 


Gastox, J. The plaintiff, Philip Snider, filed this bill in 
July, 1841, against Philip Lackenour and Samuel and Eliza- 
26] 
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(361) beth, the wife of said Samuel, defendants. In it he 
charges that in 1814 he intermarried with Salome, the 
daughter of George Lackenour, by whom he had several chil- 
dren; that in 1832 the said George, intending to divide his estate 
among his children, conveyed to the plaintiff, by a deed of gift 
duly executed and registered, a female slave named Betty and 
her child David; that shortly thereafter the plaintiff’s wife died, 
and the said George, repenting of the bounty which he had con- 
ferred on the plaintiff, contrived, by some means unknown to 
the plaintiff, to get the said deed out of the plaintiff’s chest, 
where it had been deposited for safe keeping; that, thus having 
the deed in his possession and also the slaves which had been 
transferred by said deed, and supposing that thereby the title 
to said slaves had rev ested in him, the said George by his will 
undertook to dispose of the same in the following words, viz. 
“My negro woman Betty and her child David I give unto _ 
heirs, to have and to hold forever, conditioned that the above- 
named negroes are not to be sold out of their families, other- 
wise to do with the said negroes as they see cause; but it is my 
will not to misuse said negroes while they behave well, neither to 
hire them to any other person against any of my heirs’ wills” 
that the said George appointed the defendant Philip hea 
his executor, and that said Philip, after the death of his testa- 
tor, proved the said will and took upon himself the duty of exe- 
euting the same. ‘The plaintiff then charges that the defendant 
Philip tried for some years, both by persuasion and threats, to 
prevail on him to surrender his claim to the said negroes ; that 
he represented to the plaintiff that the deed of gift was invalid, 
because it had never been delivered, and, if valid, that the title 
thereunder acquired was destroyed because the deed was lost; 
that he threatened to sue the plaintiff and break him up if he 
would not surrender his claim; that the other children of the 
testator joined in these efforts, and represented that unless such 
surrender was made the estate of the testator could never be 
settled; that the plaintiff’s eldest son, Joshua, who was entitled 
under the will of the testator to a legacy, which the exec- 
(362) utor refused to pay unless the plaintiff would comply with 
these applications, and also the plaintiff’s brother-in-law, 
John Clause, were prevailed on by the said defendant to exert 
their influence over the plaintiff to induce him to relinquish his 
claim; that he, being an illiterate man and being thus impor- 
tuned and alarmed, was prevailed upon to execute an instrument 
of writing, which had been prepared by the counsel of the de- 
fendant, a gentleman of high respectability, in whom the plain- 
tit reposed great confidence, and which that gentleman told him 
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he ought to sign, releasing all claim to the said negro woman and 
child and to the issue of said woman born subsequently to the 
date of the deed of gift. The plaintiff charges that this instru- 
ment was thus obtained from him by undue influence, inenaces, 
nuisrepresentation and fraud, and states that afterw ards a pre- 
tended sale was made of these negroes to the defendants Read 
and wife, who claim to hold the saine thereunder, but in truth 
hold the same for the defendant Philip, and the bill prays that 
the said negroes may be delivered to the plaintiff, and an account 
ordered of their hires and profits; that the release of the plain- 
tiff may be declared void and canceled, and that the original 
deed under which the plaintiff claims the negroes may be restored 
to him. 

The defendants answered the bill. The defendant Philp 
states that the deed of gift to the plaintiff was prepared by the 
late George Lackenour, was signed and sealed by him, was at- 
tested at his request by witnesses, and, without being delivered 
to or even seen by the plaintiff, was by direction of the said 
George proven in court and registered; that afterwards the said 
George applied to the register for the deed, got it and kept it, 
together with the negroes therein named, in his possession until 
his' death; that afterwards, when the said George was about to 
make his will and thereby to make a different disposition of the 
said negroes, he informed this defendant that the plaintiff had 
agreed to reconvey the said negroes to the said George’s chil- 
dren : that after the death of the said George the defendant, as 
his executor, applied to counsel for advice, and was informed 
by him that it was proper that the plaintiff should exe- 
cute a release of his claim to said negroes, and that the (363) 
said release was executed by the said plaintiff freely, with- 
out any undue influence, misrepresentation, menaces or fraud. 
The defendant, specially and particularly, denies each and every 
of the specific allegations i in the bill tending to show such influ- 
ence, threats, misrepresentations and fraud; alleges that he had 
no personal interest in obtaining said release, and in secking for 
it was governed by no other motive than the desire of executing 
his duty as executor, and ayers that by the consent of all inter- 
ested a sale was made of the said negroes, subject to the condi- 
tions mentioned in the will, to the defendants Read and wife, 
and that such sale was made bona fide and not in trust for the 
defendant. This answer further states that by the will of 
George Lackenour a negro woman Milly is given to the plain- 
tiff, who holds the same bv virtue thereof, and who he contends 
will not therefore be perinitted to impeach the dispositions there- 
in made of Betty and her children, and shows that considerable 
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bequests were therein also made to the plaintiff’s children, which 
would not have been made had not the testator regarded himself 
as having the right to dispose of Betty and her children as he 
has done by the will. The other defendants answer that they 
never knew of the deed of gift to the plaintiff, and had never 
heard of it until after they had purchased Bet and her children; 
that they purchased the said Bet and her children from the 
executor in April, 1834, with the full approbation of all the 
persons interested in the bequest of said negroes, who had arrived 
at age and of the guardian of the plaintiff's children who were 
under age; that the said Betty was a delicate, sickly woman, 
and a favorite of the testator; that their principal object in 
purchasing her was to fulfill the testator’s humane intentions in 
regard to the said Betty; that they purchased absolutely and 
bona fide for themselves, and not under any trust, express or 
implied, for the defendant Philp; that they have had open, con- 
tinued and notorious possession of the said Bet and her children 
ever since their said purchase; they deny all the allegations of 

undue influence, menaces, misrepresentation and fraud 
(364) charged in the plaintifi’s bill; insist that they are the 

rightful owners of the said Bet and her children; insist 
upon the statute of limitations protecting their possession and 
pray to have the same benefit of it as though they had specially 
pleaded the same in bar. 

Upon the proots the following facts are established: The deed 
of gift from George Lackenour to the plaintiff was executed in 
the absence of the plaintiff, was attested in the presence of the 
donor by two witnesses, and at the request of the donor was 
proved and registered. We hold, therefore, unhesitatingly, that 
the defense set up that it was not delivered is in law unfounded. 
These acts are conclusive against the donor and those claiming 
under him that there was a valid delivery. Shortly before the 
death of George Lackenour he made known to the plaintiff his 
wish to make aedisposition of property by his will for the bene- 
fit of the plaintiff, his own children, and his grandchildren, the 
children of the plaintiff, which could not be effected unless the. 
plaintiff’s claim under the deed of gift was relinquished. The 
plaintiff thereupon agreed to reconvey these negroes. This was 
not done in the hfetime of George Lackenour. But some years 
after his death, in pursuance of the plaintiff’s promise made to 
the deceased, and for the purpose of having an effectual settle- 
ment of the estate agreeably to the dispositions of the will, the 
plaintiff, in December, 1838, or January, 1839, executed unto 
the executor, the defendant Philip, a deed conveying all his title, 
interest and claim in the said negroes to dispose thereof as the 
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will directs. This convevance and relinquishment of title was 
executed freely and adyisedly without any undue influence, im- 
portunity, threats or misrepresentation. 
Upon these facts 1t 1s our duty to dismiss the bill with costs. 
Per CvrRIam. Bill dismissed with costs. 


Cited: Newlin v. Osborne, 49 N. C., 159; Ellington v. Curric, 
40 N.C., 28; Phillips v. Houston, 50 N. C., 803; Gaither v. Gib- 
son, 61 N. C., 582; Myrover v. French, 73 N. C., 610; Tarlton 
v. Griggs, 181 N. C., 221. 


(365) 
JOHN A. GREEN, EXecttTor, etc., v. GARD THOMPSON. 


A court will not annul dispositions of property because they are in- 

* provident or such @s a wise man would not have made or a man 

of nice honor have consented to receive; but all the contracts of 

an individual, even his gratuitous acts. if formally executed and 

no power of revocation reserved, are binding, unless they can be 

avoided because of surprise, or mistake, want of freedom, undue 

influence, the suggestion of a falsehood or the suppression of 
truth. 


Tuis case was transferred to the Supreme Court from Wayne 
Court of Equity, at Fall Term, 1842, by consent of parties. 

The facts will be found stated in the opinion delivered in this 
Court. 


J. H. Bryan for plaintiff. 
A enry for defendant. 


Gaston, J. The original bill in this case was filed by David 
Edwards, as complainant, against Gard Thompson, the defend- 
ant, and it praved for relief against a conveyance and to have 
it set aside as having been obtained by the defendant from the 
complainant by surprise, lmposition and fraud. David Ed- 
wards died, and John A. Green was permitted to revive the suit 
and to prosecute the same as party plaintiff. Upon the plead- 
ings and proofs the facts appear to be these: 

The testator of the plaintiff was, at the time of the trans- 
action complained of, about seventy-five vears of age. 

He was illiterate and a man of feeble judgment, but of (366) 
unusually vigorous constitution, and competent to and 

even shrewd in the management of his ordinary affairs. He had 
always been addicted to drinking, and, when drunk, was liable 
to be imposed upon by flattery or by playing upon his passions 
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and prejudices. He was a man of petulant disposition, violent 
temper and offensive manners, and lived alone, having driven 
off his wife by such cruel treatment as induced her to obtain a 
divorce from his bed and board, and caused his only son to 
leave him, against whom he cherished a strong resentment. He 
had grandchildren, the children of a deceased son who lived re- 
yuote from him, and with them it does not appear whether he 
did or did not maintain any intercourse. The defendant had 
married his niece, and for her he was accustomed to express sen- 
timents of regard, and with her he had for some time expressed 
a desire to reside. On 7 March, 1838, he and the defendant 
jointly executed an instrument under seal, purporting to be an 
eae whereby, in consideration of the sum of $1 acknowl- 
edged to have ee received from the defendant, and of the 
covenants therein contained, and of divers other good causes 
him, the said Edwards, thereunto moving, he gave, bargained 
and sold unto the defendant and his assigns forever ten negraes 
by name, two of whom were women and the others their chil- 
dren; five head of cattle and twenty-seven head of hogs; and 
whereby the defendant covenanted, at the defendani’s own cost 
aud charges and at the defendant’s house, to maintain and keep 
the said Edwards with good and sufficient food, raiment and 
lodging during his life, and to furnish him with horse, sulky 
and boy to wait on him; and whereby it was also declared that 
if the said Edwards should preter to reside with some other per- 
son, then he was to have the privilege to take the said negroes, 
cattle and hogs to keep during his life, all of which, at his death, 
were to return to the said defendant and his assigns. ‘T’he prop- 
erty so conveyed was worth about $3,500, constituting rather 
more than half of what he was worth; but it vielded little or no 
immediate profit, as the expense of maintaining the negroes was 

equivalent to the value of their services. He retained a 
(367) tract of land valued at $850, a negro man and negro 

woman worth together $900, about 340 in cash, eood 
notes to the amount at least of $190, two horses and a ‘sulky. 
The instruinent was prepared under his immediate instructions, 
after having been modified several times by his friends (who 
appear to have been entirely disinterested and to have possessed 
and deserved his confidence) in such a way as to make it con- 
sistent with his declared wishes. Care was taken to explain the 
meaning and operation of it to him before it was executed, and 
it was executed by him deliberately, while perfectly ‘sober and 
in the full possession of his unders tanding, and, as far as appears, 
without the solicitation or urgency or unfair practices of any 
kind on the part of the defendant or any other person. After 
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the execution of the instrument he resided a few months at the 
defendant’s house, where he was decently maintained and kindly 
treated; but in the course of the summer of 1838 he became 
dissatisfied, quarreled with the family, and refused to stay any 
longer there. The cause of quarrel need not be particularly 
stated. It was one disgraceful to him and reflecting no blame 
on any member of the family. After the quarrel he demanded 
his negroes, but having avowed his determination, as soon as 
they should be received, to run them off to Alabama, the defend- 
ant refused to surrender them. In September, 1838, he filed 
this bill, to which the defendant put in his answer, wherein he 
stated all the facts of the ease with much candor, and, as far as 
the evidence taken enables us to judge, with great truth, and 
professing a readiness either to maintain the complainant at the 
defendant’s house in the manner stipulated in the indenture or 
to surrender the property to the complainant, if any adequate 
security could be given that the same would not be made wav 
with, insisted that the contract, as evidenced by the indenture, 
was fairly, freely and deliberately entered into, and claimed to 
have the full benefit thereof. 

A contract like that which is here sought to be rescinded ought 
to be examined with great care. It is diffeult to conceive of a 
situation in which one entrusted with the management of prop- 
erty could be more exposed to the artifices of imposition, 
especially 3 in a contract for the disposition of that prop- (368) 
erty after death, than the condition in which we fiud the 
testator of the plaintiff at the time when this instrument was 
executed. Of advanced vears, weak intellect, capricious temper, 
violent passions and vicious habits; deserted and justly deserted 
by his wife and only ehild, and in return hating with bitter 
hatred those who ought to have been the objects of his affection 
and the stay and solace of his old age: driven off by his offensive 
manners from an association with the good and decent part of 
his fellowmen—this cheerless, solitary being was well fitted to 
become the prey of flatterers, parasites, cheats and false friends. 
We should be inattentive to the plainest and highest obligations 
of justice 1f we did not extend to him all the protection which 
his hopeless state required, and did not watch over every trans- 
fer of property obtained from him with suspicious vigilance. 
And if we conld see in the case under consideration that any 
arts or stratagems had been used to lead him into the arrange- 
ment complained of, or that 1t was probably effected under the 
influence of a misplaeed confidence, or that it was made in haste 
and without full knowledge of its nature and consequences, or 
without an opportunity of free consultation with those compe- 
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tent to advise him and honest to give him faithful counsel—if 
we could declare it to have been obtained by what the law pro- 
nounces fraud, we should cheerfully interpose to give the relief 
asked. But we must not forget that the right to dispose of 
property at the will of the owner belongs to every man whom 
the law acknowledges to be suz juris; that the courts of Justice 
must not arrogate to themselves the power to annul dispositions 
because they aye improyident, or are such as a wise man would 
not have made, or a man of nice honor have consented to receive ; 
and that all his bargains, nay, even his gratuitous acts, if for- 
mally executed and no power of revocation reserved, are bind- 
ing, unless they can be avoided because of surprise or mistake, 
want of freedom, undue influenee, the suggestion of a falsehood 
or the suppression of truth. Villers v. Beaumont, 1 Ves., 100; 
Huguenin v. Basell, 14 Ves., 273; Pratt v. Barker, 1 Sim., 1 
The evidence is complete that here was no surprise, 
(369) mistake or want of freedom, and that the instrument was 
framed in accordance with the deliberately formed and 
well understood purposes of the plaintiff’s testator. There is 
no evidence of undue influence or deceit—unless such evidence 
be furnished, as the plaintiff’s counsel insists it 1s furnished, by 
the very nature of the contract. Certainly there may be bar- 
gains so manifestly unequal and unfair as to furnish of them- 
selves proof of imposition. Of this kind are sales where the 
inadequacy of price is so enormous as to shock the conscience. 
The plaintiff’s counsel has endeavored to bring this doctrine 
to bear upon the case before us. He has urged that the sole 
consideration for the transfer of property to the value of $3,500 
was the charge of maintaining this old man during the few and 
evil days that yet remained to him, and that this charge was out 
of all proportion to the value of the property transferred. But 
in the first place it is manifest that this was not the sole consid- 
eration of the conveyance. The deed declares there were other 
considerations, and none can doubt but that affection for his 
niece constituted one of them, and a conveyance of property to 
the husband was a natural and ordinary mode of showing affec- 
tion for his wife. But, in the next place, it is difficult if not 
impracticable to institute a comparison between the charge as 
the defendant had engaged to execute it and the value of the 
property transferred. The charge was that he should be main- 
tained at the defendant's own house, and some of the most re- 
spectable witnesses examined in the case have testified that all 
the old man’s property would not by them be deemed a sufficient 
remuneration for a maintenance so afforded. 
In the course of the argument much stress has been laid by 
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the plaintiff’s counsel on the circumstance that the instrument 
makes a very insufficient provision for the maintenance of the 
old man if he should choose to remove from the defendant’s 
house. In that event it merely provides for the restitution to 
him, during the remainder of his life, of the property conveyed, 
and this, inasmuch as the property was not immediately 
productive, would be rather an encumbrance than a bene- (870) 
fit. There j is no part of the conveyance which may be so 
emphatically pronounced to be the unbiased and original sug- 
gestion of Edwards himself as this which has been made the 
subject of special exception. It was introduced into the instru- 
ment at his dictation by Mr. Washington, whom he consulted 
specially for that purpose, in lieu of a provision contained in a 
former deed, which had been drawn up by the present plaintiff, 
whereby an annuity was stipulated to be paid to him in ease he 
should prefer to reniove from the defendant’s house. It may be 
that the provision preferred by him was not a wise one, but it 
may also be that he had reasons for preferring it which do not 
immediately strike us. Though old, he was of remarkably robust 
constitution and of vigorous health. He may have contemplated 
many years of life as probable, before the expiration of which 
several of the young negroes, that were to be reared at the de- 
fendant’s cost, would become immediately profitable, and he 
might prefer, should such a state of things occur, to have it in 
his power to receive these profits rather than take the mainte- 
nance stipulated for in the deed. At all events, we see nothing 
in the provision so palpably absurd as to force us to the conclu- 
sion that the agreement containing it was that of a deceived 
man. 

We are of opinion that the bill must be dismissed with costs. 

Per Curiam. Bill dismissed with costs. 


Cited: Harshaw v. McCombs, 63 N. C., 76; Berry v. Hall, 
£00; Ne-@ 165: 
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(371) 
WILLIAM T. MACLIN anp Wire vy. ABSALOM B. SMITH 
AND OTITERS. ' 


1. A testator, after giving certain property to his ¢hildren in common, 
devises as follows: “I hereby direct that all the before-mentioned 
property given in colmon to my said four children be kept to- 
gether for their joint benefit until one of my said children shall 
have arrived at the age of twenty-two years. and in the mean- 
time the proceeds and profits of the same, after keeping up the 
plantation T lave given them. to be devoted. or at least so much 
thereof as is necessary. to educating, schooling. clothing and 
hoarding thein and other necessary expenses of inv said four chil- 
dren. until they shall arrive at the age aforesaid: and whenever 
any of my said children shall attain to the said age of twenty- 
two venus it is my desire that at the end of the vear at which be 
or she shall attain to their said age of twenty-two years his or 
her share of all the said property. real and personal, hereinbefore 
given to all of my said children in conimmon. together with the 
increase and profits of the same. shall be set apart and allotted 
in severalty to his or her own use and benefit, the bajance of the 
said property to be kept. ete.’: Held, that the profits do not con- 
stitute a fund strictly joit, applicable to a specific purpose. with- 
out view to separate interests of the children therein; but that 
each child is entitled to an equal share of the profits, as well as 
of the principal property devised. 

2. In the same will was the following devise: “It is my will and de- 
sire Uiat my children be sent to such school as will enable them 
to acquire the best edueation and fit them to maintain an ele- 
vated sphere. affording to each the same opportunities. as near 
as nav be": /feld, that’ under this clause the guardian had a 
right to use, at his discretion if necessary. for the purpose of edu- 
cating the children in the manner here directed, not only a fund 
set apart In a previous clause for their education and mainte- 
nance, but also the income of any other portion of the property 
devised to them, or even a part of the principal estate itself. 


Tuts cause, having been set for hearing upon the bill and 
answers, was trausmitted, by consent of parties, from the Court 
of Equity of NortHauprton, at Fall Term, 1842, to the Supreme 
Court. 

The bill was filed by Wiliam T. Maclin and Mary, his 

(372) wife, and charged that in 1835 Absalom P. Smith died, 
having first duly made his last will and testament, where- 

of he appointed Absalom B. Smith executor; that the said will 
was duly proved and the said Absalom B. Smith qualified as 
executor—and the said will was prayed to be taken as a part of 
the said bill; that the said testator left surviving him the plain- 
tiff Mary and the defendants Virginia, John and Octavius, his 
only children; that the testator by his said will devised and 


210 


N.C. | DECEMBER TERM, 1842. 
AMIACLIN v. SMITH. 


bequeathed to his said children a large property, real and per- 
sonal, which he directed to be kept together, by the executor or 
such guardian as might be appointed to them, until the oldest 
child should arrive to the age of twenty-two years, and in the 
meantime that the profits arising from ‘the said joint property 
should be apphed to the joint use and benefit of the said chil- 
dren, and that the expenses of each of every kind should be 
borne out of the same; and also directed that his children should 
receive liberal educations, so as to fit them to move in an elevated 
sphere of life; that over and above the said joint property the 
testator bequeathed to his said children a residuum of all his 
property undisposed of in other parts of his will, after the pav- 
ment of his debts, equally to be divided among them, and free 
from any limitations or restrictions whatever; that he also de- 
yised to his said children and his widow a tract of land in North- 
ampton County, called the Haynes land, equally to be divided 
among them, and not subject to any of the limitations annexed 
to the said joint property. The bill then charged that the de- 
fendant Absalom, as executor, received all the said property into 
his possession; that he paid off all the debts and demands against 
the estate; and that in 1888 he was appointed guardian to the 
plaintiff Mary and to the defendants Virginia, John and Octa- 
vius, who are infants; and that the said Absalom hath received 
large sums of monev out of the profits of the joint estate, the 
rent of the Haynes land, and also an account of the residuum 
devised to the testator’s said children; that in September, 1840, 
the plaintiff Mary intermarried with the plaintiff Williain; that 
previous to her intermarriage all her necessary expenses 

were paid by the said Absalom as her guardian, but that (373 
since that time the said Absalom hath refused to allow 
anything for her support out of the proceeds of the said joint 
property, and that he hath refused to account and pav over what 
was due to her. The bill then prays an account and decree for 
the balance, and also that the Haynes tract of land may be 
sold, ete. 

The material clauses in the will of Absalom P. Smith referred 
to in the bill are the following: “12th. It is my will and desire, 
and I hereby direct, that all the before- mentioned property, both 
real and personal, given in common to my said four children be 
kept together for their joint benefit until one of mv said chil- 
dren shall have arrived at the age of twenty-two years, and in 
the meantime the proceeds and profits of the same, after keep- 
ing up the plantations I have given them, to be devoted, or at 
least so much thereof as is necessarv, to educating, schooling, 
clothing and boarding, and other necessary expenses of my said 


271 


IN THE SUPREME COURT. [37 


MACLIN tv. SMITH. 


four children, until they shall arrive at the age aforesaid; and 
whenever any of my said children shall attain to the said age 
of twenty-two years it is my desire that at the end of the year 
in which he or she shall attain to the said age of twenty-two 
years his or her share of all of the said property, real and per- 
sonal» before given to all of my said children in common, to- 
gether with the increase and profits of the same, shall be set 
apart and allotted in severalty to him or her for his or her own 
usec and benefit, the balance of the said property to be kept to- 
gether for the benefit of the rest of my children until they attain 
their respective ages of twenty-two years, at the end of which 
year each is to draw his or her share of the said property in 
manner and form aforesaid.” And the 19th clause is in these 
words: “It is my will and desire that my children be sent to 
such school as will enable them to acquire the best education 
and fit them to move in an elevated sphere, affording to each the 
same opportunities, as near as may be.” 
The defendant Absalom B. Smith answered, and in his an- 
swer, after admitting the death of the testator, the pro- 
(374) bate of the will and his own qualification as executor, 
stated that he had received all the testator’s estate into 
his possession and, having paid off the debts, was appointed 
guardian to the plaintiff Mary and the other three children, 
and of the latter was still guardian; that in both capacities of 
executor and guardian he had endeavored to comply with the 
provisions and trusts of the testator’s will, and had made to the 
proper court regular and, according to his judgment, proper 
returns of his actings and doings; and he annexed to this his 
answer a complete and full account of every matter and thing 
in anywise connected with the plaintiff’s demand. In regard 
to the devise and bequest in the 12th clause of the will, the 
defendant annexed to his answer an account of the net profits 
of the property therein contained during each year, and also an 
account showing the amount expended during each year on the 
several children; and he stated that by these accounts it would 
appear that some of the children had expended larger sums than 
others; that whether the expenditures of each ought to be equal- 
ized, so that no one should exceed the one-fourth of the profits, 
the defendant did not pretend to determine; that being of dif- 
ferent ages, the proper schooling, clothing, etc., of some were 
necessarily more expensive than those of others. The defendant 
further stated that the plaintiffs now claim out of the profits 
aforesaid a sum sufficient to support the plaintiff Mary accord- 
ing to her conditioh and rank in society, and if this claim be 
allowed there will not be enough left to effectuate the trusts in 
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respect to the remaining children; that when the eldest shall 
arrive to the age of twenty-two the other children will be nearly 
or quite grown; so that the fund will be utterly insufficient to 
support them according to that rank and station which their 
fortune 1 expectancy will entitle them to assume. The defend- 
ant further stated, in relation to the 19th clause of the will, that 
whether, if to accomplish the purpose therein expressed the said 
fund should prove insufticient, as in the defendant’s opinion it 
certainly would, he had any power or authority to touch anv 
other fund, the defendant was at a loss to determine, as no pro- 
vision is expressly made to that end; that perhaps it was 
not in the contemplation of the testator that this fund (375) 
would prove insufticient, for soon after his death it 
amounted to nearly $2,000 a year, but it was now reduced by 
decline in the prices of produce and other causes to little more 
than half that sum. The defendant stated that he had no objec- 
tion to the sale of the Havnes tract of land, as praved in the 
plaintiff’s bill. The defendant further stated that he believed 
that the plaintiff Mary was indebted to him for an excess of 
advances bevond what she was entitled to, but averred that he 
was and had ever been ready to come to an account with the 
plaintiffs, and submitted himself to the direction of the court. 
No answer was put in for the infant defendants. The cause 
bemg set for hearing, was transferred to the Supreme Court. 


Badger for plaintiffs. 
b&b. F. Moore for defendants. , 


‘Gaston, J. The bill is filed mainly to have a settlement of 
the accounts of the defendant Absalom B. Smith, as the gnard- 
ian of the plaintiff Marv, and as executor of her deceased 
‘father, and the other children of the testator are also made par- 
ties defendants as havi ing an interest in the taking of the accounts 
of the executor. Another object of the bill is to have a sale of 
certain lands whieh the children of the testator own as tenants 
in common. The defendant Absalom B. Smith has put in his 
answer and subjoined thereto his accounts, and the narties prav 
for the direction of the Court upon certain matters thereby pre- 
sented, and it is understood that, with these directions, they will 
be enabled to settle the eontrov ersy between them. 

The first question upon which the parties differ is whether 
the profits of the plantations, negroes and other property given 
by the testator to his children in common, all of which property 
is directed to be kept together for their joint bencfit until the 
eldest arrive at the age of twenty-two vears, and which profits 
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(376) are appropriated in the meantime, or so much thereof 
us may be necessary, to the education and masitenance 
of the children, constitute a fund in which each has an equal, 
undivided share, or a fund strictly joint, appheable to a spe- 
cific purpose, without view to separate interests of the chil- 
dren therein. We have attentively considered the 12th section 
of the will, upon the construction of which this question depends, 
and examined in connection with x all the other parts of the 
will; and inasmuch as the testater has given several vested es- 
tates to his children in the property out of which the profits are 
to arise—as the profits go with the vapltal, as an accessary 
follows its principal, unless the cont rary be directed, and as, 
upon the arrival of any ond to the age of tw enty-two, the tes- 
tator directs “that his share of the property, together with the 
inerease and profits,” shall be delivered to him, we are of opin- 
ion that the purpose of the testator in postponing the division 
of the property and making an appropriation of the profits until 
the division was not to change the interests of the children in the 
profits, but to render the property more productive for the ben- 
efit of all and provide more conveniently for the application of 
the profits to the wants of each. Upon this point, therefore, the 
direction of the Court is that the children are entitled to equal 
shares in this fund. | 
Tn the 19th clause of the will the testator thus expresses hiim- 
self: “Tt is my will that my children shall be sent to such school 
as will enable them to acquire the best edueation and fit them to 
move in an elevated sphere, affording to each the same oppor- 
tunities, as near as may be.” In the accounts submitted with 
the defendant’s answer the charges for the maintenance and 
education of the plaintiff Marv not only exceed her share of the 
fund appropriated to the maintenance and education of the tes- 
tator’s children, but the entire income of the pr a left her by 
her father, and make her a debtor to the defendant. It is ob- 
jected that these charges cannot be allowed, first, for that the 
testator has restricted the expenditures for her support within 
the limits of the fund provided for that purpose; secondly, 
(377) that the defendant, as her guardian, cannot break in upon 
the principal of her estate, unless it be in a case of urgent 
necessity; and thirdly, for that the charges are, on the face of 
them, extravagant. The first of these objections is, in our Judg- 
ment, clearlv untenable. The testator has, indeed, provided a 
fund which he thought would be fully sufficient for the purposes 
of her education and support, but he has not directly nor indi- 
rectly declared his will that these purposes shall be answered out 
of that fund exclusively; and, if it has proved inadequate, the 
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defendant as guardian, and independently of the explicit injuue- 
tion above recited, had a right to apply the whole of his ward's 
income to her maintenance. Nor, under the circumstances of 
this case, do we admit the second objection to be well founded. 
Her father, from whose bounty all her property is derived, has 
ordered, by declaring it to be his will, that she shall receive the 
best education that could be given her, so as to fit her to move in 
an elevated sphere, and he has not qualified this command by 
any limitation that the cost shall not exceed her income. He 
could do with his own as he pleased, and having willed that this 
object shall be effected, he has willed that all the means which 
he has put into the hands of him in whom he confided to effect 
it, shall, if necessary, be devoted to that purpose. As to the 
objection that the expenditures are extravagant, we cannot pass 
upon it, upon inspection of the accounts; but we ae ourselves 
authorized to declare that if they have been made by the defend- 
ant in the honest exercise of his judgment, for the purpose of 
fulfilling the will of the testator, they ought to be allowed him. 
The testator authorized and directed his executor to sell the 
plantation on Roanoke, which he bought of Eaton Haynes and 
Nathaniel Harris, pr ovided the sum of $4,000 could be obtained 
therefor, and to divide the proceeds between his wife and four 
children equally, but if it could not be sold for that price he 
directed it to be rented for some years and the rent divided 
equally between his wife and four children, and, ultimately, if 
it could not be sold for that price, he gave the same in fee to 
his said wife and children. Efforts had been made in 
vain to get the limited price for it, and it was ascertained (378) 
that it could not be obtained. The widow of the testator 
having married again, a petition was filed in the County Court 
of Halifax, whereunto the said widen and her second husband, 
the children and the executor, were all made parties, and in that 
suit one-fifth of this land was set apart unto the said widow by 
metes and bounds, and all her claims upon the testator’s estate 
were definitely settled. It is prayed by this bill that the re- 
mainder of this land be sold. On this praver a decree has al- 
ready been made. The bill further pravs that the defendant 
A. B. Smith may be decreed to pay over to the plaintiffs the 
plaintiff Mary’s share of the rents of this land. There is a 
direction in the will that all the property of the testator, not 
otherwise disposed of, be sold and the proceeds, together with his 
eash and the debts due him, be equally divided between his wife 
and children, and the bill prays that her share of this residuum 
be paid over to them. The Court will not now make the decrecs 
prayed for in regard to this rent and residuum. Upon the 
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accounts, as exhibited, the defendant Absalom is in advance to 
the plaintiff Mary, and he has a right to be reimbursed these 
advances out of any of her funds in his hands. 

The decision, which has been made, that the children are 
severally entitled to the fund set apart for their education and 
support, renders the controversy which has been raised, whether 
the provision for maintenance applies to the plaintiff Mary since 
her marriage, unimportant, except in one respect. If she should 
die under twenty-two, without leaving any child surviving her, 
there is a limitation over of her share in the profits (not so 
applied), as well as in the lands and negroes themselves, to her 
brothers and sister. We are not informed of her age. And as 
the defendant, in our judgment, is entitled to withhold whatever 
may be due to her on this account, until his supposed advances 
shall be satisfied, we deem it unnecessary for the present to 
express an opinion upon it. Th question may be again brought 
before us, if it becomes practically important. 

Per CrriamM. Decreed according 


Cited: Branch v. Branch, 58 N. C., 271. 


(379 ) 


ANGUS MORRISON Er at. v. DUNCAN MM. KENNEDY, 
IeXECUTOR, ETC. 


1. A testator, by his last will, after several legacies, gave to his nat- 
ural son all his lands “and also all my personal property of every 
kind and description,” and appointed D executor of the said will 
and guardian of his son. Then by a codicil he provided as fol- 
lows: “Tlaving considered my negro nun Simon, a slave, to be no 
part of the aforebequeathed property. I therefore constitute and 
ordain D the sole management and control over the said Simon. 
I also exclude Ililly, said Simon's daughter. as being no part of 
iny preperty’: Jfeld, that neither of these slaves, Simon and 
Ifilly. was disposed of by the will; that D. the executor, had no 
title to either in his own right. but that, being undisposed of, he 
held them as trustee for the next of Kin. 


2. To enable an executor to take in his own right under a will, there 


must he words purporting to vest the property beneficially in 
him or to confer on him the power of absolute disposition. 


Tuts cause having been set for hearing at Fall Term, 1842, of 
Moore Court of Equity, was transmitted by consent of parties 
to the Supreme Court. 
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The matter in contest is sufficiently set forth in the opinion 
delivered in this Court. 


Winston for plaintiffs. 
Strange for defendant. 


Rurriy, C. J. The bill is filed by the next of kin of John 
Patterson, deceased, against his executor, claiming distribution 
of two slaves, Simon and Hilly, as not being disposed of in his 
will. By that instrument the testator, after several legacies to 
some of his relations, gave to his natural son, William 8. 
Patterson, his lands, “and also all my personal estate of (380) 
every kind and description”; and he appointed the de- 
fendant, Duncan M. Kennedy, his executor, and the guardian 
of his said son. By a codicil he provides as follows: “Having 
considered my negro man Simon, a slave, to be no part of the 
aforebequeathed property, I therefore constitute and ordain 
Dunean M. Kennedy the sole management and control over the 
aforesaid Simon. I also exclude Hilly, the said Simon’s daugh- 
ter, as being no part of my property.” 

There can be no doubt that the effect of the codicil must be to 
take the two slaves mentioned therein out of the general gift of 
the personalty made in the will to the son, for the intention of 
the testator could not have been more expressly declared on that 
head. And the opinion of the Court is equally clear that no 
benefit to the executor was intended or can be collected from the 
language of the codicil, and consequently that he takes here, 
according to the general rule, in trust, and not for himself. As 
to Hilly: she is declared to be no part of the testator’s property, 
and for that reason excluded from the operation of the will. 
He refuses to dispose of her at all, and consequently there is no 
eift of her to the executor. We think it is the same with re- 
spect to Simon. He is excluded from the property before be- 
queathed to the son, and that is all. He is given to no other 
person. But the testator adds: “therefore,” that is, because I 
have taken him froin my son and made no particular disposition 
of him, “TI constitute D. M. Kennedy to have the sole manage- 
ment and control over him.” It is argued that the word “con- 
trol” imports a gift, as it excludes all interference from any 
other quarter. But we cannot think so. It signifies power or 
authority over the slave, and is nearly synonymous with the terin 

“management, * as here used, and does not purport to vest the 
property beneficially or to confer the power of absolute disno- 
sition. The cases that have heretofore been decided by the 
Court on this point have all turned upon express words of dispo- 
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sition by the executor as he might think proper. Powell v. 

Powell, 4 N. C., 727; Ralston v. Telfair, 17 N. C., 255; 
(381) Rawles v. Ponton, 36 N. C., 334. Such language is in- 

dispensable to turn the executor, who by his office takes 
in trust, into a beneficial legatee. That the word “control” 
cannot do. Butif it could, had it stood by itself, it cannot have 
that effect when connected with “management,” which plainly 
shows that the testator had in view the executor’s acts as execu- 
tor and not as owner. That is further strengthened by what 
immediately follows with respect to Hilly: “I also exclude Hilly 
as being no part of my property,” from which it is fairly in- 
ferable that he had not intended to give Simon as property. It 
is extremely probable, we think, that the testator intended a 
covert provision for emancipation; but nothing of the kind is 
brought forward in either the bill or answer, and, therefore, we 
do not proceed on that ground in the decree. If that were true, 
it would only render it the clearer that the executor does not 
take beneficially; and that we think clear enough, without resort- 
ing to the supposition of the secret trust alluded to, and, there- 
fore, that the two slaves must be declared to be undisposed of by 
the testator and to be held by the defendant in trust for the next 
of kin. 


Per Curiam. Decreed accordingly. 


(382) 
REUBEN MOODY. Jr... v. WILLTAM SITTON AND ANOTHER. 


1. One who takes by assignment an unnegotiable instrument, or a 
negotiable instrument when it is past due. succeeds only to the’ 
rights of the assignor, and is affected by all the equities against 
him. . 

2, A decree cannot be had against an executor for money due by his 
testator unless he has admitted assets in his answer or has been 
fixed with them by a report of the clerk and master. 


THis was an appeal by the defendant Sitton from a decree of 
his Honor, Bailey, J., at Spring Term, 1842, of Haywoop Court 
of Equity. 

The facts disclosed by the pleadings and proofs are stated in 
the opinion delivered in this Court. 


Clingman for plaintiff. 
Francis for defendant. 
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Rerrix, C. J. On 22 February, 1831, the plaintiff executed 
to the defendant Nelson Allman, of Georgia, his single bill under 
seal for the sum of $80, payable on 22 March following with a 
proviso therein that it might be discharged by the delivery of the 
note of another person which the plaintiff then held. Shortly 
before the filing of the bill (which was in April, 1835) Sitton, 
originally one of the defendants, brought a warrant on the bond 
in the name of the obligee to his use, alleging that he was the 
equitable owner of the debt; and he therein obtained judgment 
for the principal sum and interest from the time it became due. 
The bill states that the bond was given for the price of a mare 
which the plaintiff conditionally agreed to purchase from 
N. Allman on the terms following: That if the plaintiff (383) 
should dispose of the mare upon a certain contract which 
he wished to make with another person, or should think proper 
to keep her, then the bond was to be oblig gatory on him; but if 
he should not dispose of her or hke her, an id should, within some 
few weeks, return the mare to N. Allman or to his brother pes be 
Allman, a resident of Macon County, then Ailman, the seller, 
was to take her back and cancel or send the plaintifi’s bond to 
him. The bill further states that the plaintiff did deliver the 
mare within the prescribed time to N. Allman’s brother and 
agent, who received her and, as he believes, returned her to her 
former owner, who nevertheless did not send the bond to the 
plaintiff, but allowed suit to be brought on it as before men- 
tioned. The bill further charges that when Sitton, who claims 
the debt, purchased the bond—which he did from one Margaret 
Welch, in September, 1834—he was informed of the considera- 
tion on which it was given, and that Moody did not owe it, and 
that he took under the expectation of getting the money from 
Allman and not from Moody, and without recourse on Welch; 
and that soon afterwards Allman paid Sitton $48, which he 
agreed to accept in discharge of the demand. The prayer of the 
bill was for an injunction and general relief, 

Allman did not answer, and the bill was taken pro confesso 
as to him and sect down for hearing ex parte. 

Sitton answered that he purchased the note from Welch for 
a valuable consideration and without knowledge of the contract 
between the plaintiff and Allman, as mentioned in the bill; that 
Allman has since informed him that he did agree to surrender 
the bond if the plaintiff returned the mare, but that the plain- 
tiff never did return her nor pay anything for her. 

On this answer the injunction which had been granted on the 
bill was dissolved with costs, and under the decvee Sitton re- 
ceived the principal money and interest up to that time acerued, 
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then amounting to $119.44, and the further sum of $40.18 for 
the costs. The plaintiff replied to the answer and pro- 
(384) ceeded to take proofs; and then Sitton died, and the cause 
was revived against his executor, Walter Brown, and 
came on to be heard at Spring Term, 1842, of the Court of 
Equity, when his Honor decreed that the defendant Brown, 
as executor, should pay to the plaintiff the sum of $40.18 paid 
to his testator, Sitton, by the plaintiff as costs in this cause, and 
also the sum of $138.65, together with interest from that time 
on $80, part thereof, which Sitton received as the debt and in- 
terest on the dissolution of the injunction; and should also pay 
all the other costs of this suit. And it was further decreed at 
execution issue for the said several sums against the said Walter 
Brown. From which decree Brown appealed to this Court. 

The proofs consist of two depositions. One witness states that 
Nelson Allman admitted to him that the plaintiff did deliver 
the mare to his agent, T. Allman, from whom he, N. Allman, 
received her. The other witness is Ars. Welch, from whom 
Sitton got the pond. She states that sie told Sitton that Moody 
did not owe the debt, and traded the note to him as one that did 
not bind Moody, but on which he would have to get the monev’ 
fVOny -2y; Allman: and that Sitton said he did not care for 
Moody, for Allman was good. The plaintiff also exhibited a 
receipt from Sitton to Nelson Allman, dated 17 November, 1834, 
for $45, expressed to be in full of a claim on him on a note given 
by R. Moody for $80. 

We think that upon the merits of this controversy the decree 
is clearly right. As against Allman, it admits of no question, 
for as against him the bill was taken as confessed and the return 
of the mare admitted. Besides, a witness proves his explicit 
admission of the fact. It follows that it would be unconscien- 
tious in him to enforce the bond. The other defendant stands 
precisely on the same ground. Not to say anything of the ex- 
press notice proved on him, he cannot recover, because he 1s 
affected bv all the equities against Allman himself. Coles v. 
Jones, 2 Vern., 692. Sitton is not an assignee, but is obliged 
to sue in Allman’s name. Indeed, the instrimnent ts not nego- 
tiable; and if it were, it was overdue and dishonored when All- 

man parted from it, and whoever got it from him would 
(385) necessarily hold it as he held it—1in other words, succeed 

onlv to his rights. But we think the decree was prema- 
ture, being made without an admission of assets of Sitton by 
Brown and without a report fixing him with assets. This was, 
no doubt, a mere inadvertence, and probably arose from the 
circumstance that the defendant did not contest that point. It 
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does not concern the merits, nor can it even affect the costs in 
this Court, unless it should turn out, upon the inquiry, that the 
executor has no assets. But it 1s necessary that the orderly pro- 
ceedings of the court should be observed; and, therefore, there 
must be an inquiry as to the state of the assets, unless that de- 
fendant should think it best not to incur that expense, and to 
admit to the amount of the recovery and costs in this case. In 
all other respects the decree is afhirmed, for it could not be neces- 
sary that the court should refer it to the master to state the sums 
received by Sitton, which the records of the cause itself showed. 
Perr CURIAM. Decreed accordingly. 


Cited: King v. Lindsay, 838 N. C., 81; Long v. Barnett, ib.. 
636; Miller v. Tharel, 75 N. C., 154; Brown v. Brittain, 84 N. 
C., 554; Havens v. Potts, 86 N. C., 32; Rice v. Hearn, 109 N. 
Cy. 2A: 


(386) 
ANDREW JOYNER y. ISAAC N. FAULCON Aanp Wi¥E AND OTHERS. 


1. In taking the probate of the deed of a inarried woman by a judge 
out of court it is not necessary that the husband should person- 
ally acknowledge before the judge his execution of the deed. It 
is sufficient if his execution is proved by witnesses, 


2. Nor is it necessary that the certificate of such probate should set 
forth that the deed was proved befor e the wife was privily exam- 
ined. the whole probate appearing to have been taken at the 
Same time. 


CavsE transferred to the Supreme Court from Hatrirax Court 
of Equity, on affidavit of one of the defendants at Spring Term, 
1842. 

The bill charged that in 1832 John T. Clanton and Fanny, 
one of the defendants, then the wife of the said Clanton, under- 
took to convey and settle by joint deed their entire real and 
nearly all their personal estate to and for certain uses, purposes 
and trusts, aud in pursuance of such intention, on 24 February, 
1832, a deed was prepared which was intended to be duly exe- 
cuted by both, so as to convey the real and personal estate of 
both; that by the said deed the plaintiff, Andrew Joyner, and 
two others were appointed trustees, and the legal estate of all 
the property therein mentioned purported to be conveved to 
them; that the two others named dechning to accept the office of 
trustee, the plaintiff alone undertook to act, and has since con- 
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tinued to act as trustee under the said instrument; that on 28 
December, 1838, the said John T. Clanton departed this 
(387) life without having made any last will and testament, 
and the plaintiff was appointed administrator of his es- 
tate. The bill further set forth that in the month of...... , 
1841, the said Fanny, widow of the said John, intermarried 
with the defendant Isaac N. Fauleon, and that the plaintiff had 
lately been notified by both the said Isaac and his wife aforesaid 
that the said deed in trust was never executed by the said anny 
in the manner prescribed by law for the transfer of the estates 
of femes covert; that her privy examination is so defectively 
certified as that the deed is in nowise obligatory on her as to 
her real estate professed to be thereby conveyed, contending at 
the same time that it is binding and in full force as to the said 
John T. Clanton; and that they had threatened the plaintiff 
with sundry suits at law concerning the real estate which be- 
longed.to the said Fanny, had demanded a division of the slaves 
and other personal property conveyed in the said deed according 
to the terms and conditions thereof, and had claimed and called 
upon the plaintiff to account to them, as their absolute right, 
for all the rents and profits of the said real estate since the death 
of the said John T. Clanton, independently of the trust deed 
aforesaid, and claiming the rents and profits of the other real 
estate according to the terms of the said deed. The bill then 
sets forth that at the time of the execution of the said deed of 
trust the said John was possessed in his own right of all the 
personal property therein mentioned, and also sets forth particu- 
larly the real estate therein mentioned which belonged to the 
said John in his own right and that which he held and possessed 
in right of his wife. The bill further stated that the children 
of John T. Clanton, who were the only other persons beneficially 
interested under the said deed, by their guardian, insisted that 
the said deed of trust was well executed and proved, so as to 
convey the real estate of the said Fanny, and required the plain- 
tiff to execute the trust accordingly; but if the said deed were 
void as to the said Fanny, they then claimed that it was void 
entirely as to all the property thereby intended to be conveyed, 
‘and that they were remitted to the rights they would have 
(388) had if the said deed had never been executed at all. The 
plaintiff averred that he was unable to decide between 
these conflicting claims, and prayed the advice and direction of 
the court; and he made the said Isaac N. Faulcon and his wife, 
Fanny, and the children of the said John T. Clanton, deceased, 
as also the two persons named as trustees, who had refused to 
act, parties defendant to his bill. 
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The defendants answered and admitted the allegations of the 
bill to be true, and the said Fauleon and wife on the one part, 
and the children of the said Clanton on the other, insisted upon 
their claims respectively as set forth in the said bill. And the 
cause was set for hearing upon the bill, answers and deed ex- 
hibited. 

The form of the certificate of probate, endorsed on the deed 
of trust, is recited in the opinion delivered in this Court. 


B. F, Moore for plaintiff. 
Badger and Iredell for Faulcon and wife. 
W. H. Haywood and Whitaker for Clanton’s children. 


Gaston, J. The question presented for our consideration is 
whether the instrument, which is referred to in the pleadings as 
the deed of John T. Clanton and Fanny, his wife, has been so 
authenticated as to render it valid to transfer her estate in the 
lands therein mentioned. The instrument purports to have been 
executed by both husband and wife, and has been registered upon 
the fiat of a judge of the Superior Courts, on the following pro- 
bate and acknowledgment: 


State of Nortr Caroitina—Halifax County. 


Fanny Clanton, the wife of Dr. John Clanton, was examined 
separate and a from her husband and privily by me, one of 
the judges of the Superior Courts of Law and Eqnity in and 
for the State aforesaid, when she acknowledged that she exe- 
cuted the within deed freely and voluntarily, and not by the 
foree or persuasion of her husband or any other person. 

Henry Wilkes, the subscribing witness, came before me (389) 
and made oath that John T. Clanton and Fanny Clanton 
executed the within deed for the purposes therein contained. 
Let it be registered. 

The provisions of law on which the decision of this question 
depends are as follows: “All convevances in writing and sealed 
by husband and wife for any lands, and by them personally 
acknowledged before one of the judges of the Supreme or Supe- 
rior Courts, or in the court of the OA where the la nd jieth, 
member of the County ce t appointed . the one court for 
that purpose, whether she doth voluntar ‘ily assent thereto, and 
registered according to the laws of this State, shall be as valid 
in law to convey all the estate and title which such wife may 
or shall have in anv lands, tenements or hereditaments so con- 
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veyed, whether in fee simple, right of dower or other estate, as 
if done by fine and recovery, or any other ways and means what- 
soever: Provided, nevertheless, that where any such conveyance 
as aforesaid shall be acknowledged by the husband, or proved 
by the oath of one or more witnesses, before a judge as aforesaid 
or County Court where the land heth, and it shall be repre- 
sented to the judge or County Court aforesaid that the wife is a 
resident of any other county, or so aged or infirm that she can- 
not travel to the said judge or County Court to make such 
acknowledgment as aforesaid, it shall and may be lawful for the 
said judge or County Court by his or their order to direct the 
clerk of the County Court where such land lieth to issue a com- 
mission to two or more commissioners for receiving the acknowl- 
edgment of any deed of such feme covert for passing her estate 
in any lands, tenements or hereditaments, and such deed, ac- 
knowledgment before them, after they have examined her priv- 
ily and apart from her husband touching her consent, and cer- 
tified by the County Court, to which the commission shall be 
returnable, shall by order of the County Court be registered 
with the commission and returns, and shall be as effectual as if 
personally acknowledged before the judge or County Court by 
such feme covert.” Laws 1751; Rev. Stat., ch. 37, sees. 9, 10. 
The objection mainly relied upon to the validity of the 
(390) fiat for the registration of this instrument as the deed of 
the feme is that the execution of the deed was proved 
before the judge, who took her privy examination, when the law 
requires that it should have been acknowledged before him by 
the parties. The question occurs now for the first time, as far 
as we are apprised, for judicial decision. Whatever remarks 
may be found that seem to bear upon it, in the opinion of the 
Court delivered in the case of Burgess v. Wilson, 138 N. C., 306, 
it is manifest that the question was not there determined. In 
that case it appeared by the records of the court that on Mon- 
day, 2 November, 1812, an order was passed that Caleb Perkins 
be appointed to take the private examination of Sarah Burgess, 
a feme covert, touching the execution of a deed of bargain and 
sale to Dempsey Sawyer; and that on the succeeding day, 3 
November, the deed was exhibited in court and proved by the 
oath of Caleb Perkins, the subseribing witness; and further, 
the said Caleb Perkins then reported to the court that in pur- 
suance of the order of the preceding day he had taken the private 
examination touching her free consent to the execution of said 
deed, and that she declared that it was done with her free con- 
sent. The acknowledgment of the feme was not made in the 
court, upon a privy examination by one of its members within 
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the verge of the court, but out of court, before a single magis- 
trate acting without commission. And the execution of the in- 
strument was not proved until after the order under which the 
magistrate professed to act. Jt would be too much to assume 
that when there were these conclusive and manifest objections 
to the validity of this authentication of the instrument as the 
deed of Mrs. ‘Burgess, the Court definitely passed on that now 
raised, which was the subject of incidental observation only. 
Besides, in the opinion delivered in that case, the opinion of the 
late Chief Justice Taylor, as expressed in W hitehurst +. Hunter. 
3. N. C., 401, is mentioned with approbation; and in that there 
is an intimation, at least, that a probate of the deed before the 
court would authorize the receiving of the wife’s acknowl 
edgment. There it appeared that the deed had been (391) 
acknowledged by the feme in court, and that she was 

there privily examined, but it did not appear that the husband 
had joined in the acknowledgment or that the execution thereof 
was proved, and the Chief Justice held that the objection that 
the deed was not acknowledged by the husband, nor proved to 
be his deed, was fatal. And it was cert tainly supposed by this 
Court to be at least an open ae when the late case of 
Sutton v. Sutton, 18 N. C., 582, was decided. It was there 
remarked that in certain defined cases “an examination before 
the commissioners, regularly taken, certified and returned, has 
then the efficacy of an examination before the judge or in open 
court. These cases are where the deed shall have been acknowl- 
edged by the husband or proved by the oath of one or more 
witnesses.” 

It may be conceded that this objection is well founded, if our 
attention be directed exclusively to that part of the legislative 
enactment hereinbefore recited which precedes the proviso. 
Looking no farther, the prescribed ceremonies are an acknowl- 
edgment of the deed by the husband and wife before the judge or 
in open court of the county, and a privy examination of the wife 
by the judge or some member of the court. And we hold it to 
be perfectly settled that no ceremonies other than those which 
the Legislature has prescribed can be substituted under an imag- 
inative or even assured conviction that they would cqually well 
answer the purpose of protecting the married woman against 
compulsion and imposition. But the Court is satisfied that 
when the rest of the enactment is taken into consideration it is 
manifest that a probate of the deed by a subscribing witness 
before the examining judge or court 1s declared equivalent to the 
acknowledgment mentioned in the preceding part. The lan- 
guage is explicit that upon such probate the judge or court shall 
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order a commission to issue, and a privy examination taken 
under such commission certified and returned, “shall be as effec- 
tual as if personally acknowledged before the judge or the court 
by such feme covert.” It would be doing violence to the unain- 

biguous words of this provision to hold that a privy ex- 
(592) amination of the woman before the commissioners—which 

is but a substitute for that before the judge or the court, 
and which the Legislature declares shall have the same efficacy 
with that for which it is permitted to be substituted—shall be 
valid to pass her lands, and yet the preferred mode be invalid. 
We say the preferred mode, beeause it is apparent from the very 
nature of the provisions, as has been declared by the Court in 
Burgess v. Wilson and Sutton v. Sutton, already cited, and 
Fenner v. Jasper, 18 N. C., 34, that the Legislature reposed 
higher confidence in the judge and the court than in the commis- 
sioners, and therefore permits the powers granted universally 
to the former to be delegated to the latter only when a special 
emergency requires it. No question can be entertained but that 
it is competent for the Legislature to explain or modify in a 
proviso language used in a previous enactment, and whenever a 
court can clearly ascertain the sense of the Legislature it must 
be governed thereby, although it should be shown that the legis- 
lative will might have been expressed in a more approved form. 
The duty of the court is to execute the will and not to criticise 
the language of the Legislature. 

It has also been objected that it appears from the certificate 
of the judge that the acknowledgment of the feme was taken 
before the execution of the deed was proved. This objection we 
hold to be not founded in fact. The certificate states a single 
transaction. All therein mentioned occurred at the same time. 
And therefore it is immaterial what part of.1it is first mentioned 
in the certificate. 

Upon the question submitted, the Court is of opinion that the 
deed has been duly proved and registered to pass the real estate 
of Mrs. Clanton. 

The case is deemed to be a proper one for asking the advice 
of the Court, and it is declared that the expenses of the inquiry 
should be defrayed out of the funds in the hands of the trustee. 

Per Curiam. Decreed accordingly. 


Cited: Etheridge v. Ferebee, 31 N. C., 317; Beckwith v. 
Lamb, 35 N. C., 402; Freeman v. Hattey, 48 N. C., 119; Pierce 
v. Wanett, 51 N. C., 168; Robbins v. Harris, 96 N. C., 559, 560. 
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(393) 
MARY HAUGHTON, BY HER NEXT FRIEND, V. GEORGE W. BARNEY 
AND OTIIERS. 


1. Where the formal execution of a deed is proved the presiuption 
arises that it was intended by the parties as a complete instru- 
nient, and this presumption cannot be overthrown but by cleat 
proof that in truth there was no delivery, and that this was well 
understood at the tine. 


the instrument was “signed and sealed’ in his presence. the in- 
ference of n full execution doves not arise. but the form of the 
attestation excludes the inference that he had also seen it de- 
livered. 


2. But where the attestation of the subscribing witness ts speeinl that 


THis cause, after having been set for hearing upon the bill, 
answers, proofs and exhibits, was transmitted from CHowan 
Court of Equity, by consent of parties, at Spring Term, 15842, 
to the Supreme Court. 

The allegations of the bill and answers and the facts of the 
case are fully stated in the opinion delivered in this Court. 


Ll. Moore for plaintiffs. 
Kinney and Iredell for defendants. 


Gaston, J. This bill was filed in the Court of Equity for the 
eounty of Chowan, on 27 February, 1836, in the naine of Mary 
Haughton, plaintiff, an infant suing by her next friend, Eliza- 
beth Pettijohn, against George W. Barney and wife, Louisa, 
Jonathan H. Haughton, Robert H. Booth, the executor of Jona- 
than Haneghton, deceased, and Charles Haughton, the adminis- 
trator of Thomas B. Haughton, and Richard B. Heath and wife 
and others, the heirs at law of the said Thomas B. Haughton, 
deceased, defendants. Its material allegations are that 
the plaintiff is the only surviving child of Joseph M. (394) 
Haughton, who died in 1834, and was such at the time of 
the death of the father of the said Joseph, Jonathan Haughton, 
who diced in November, 1835; that the said Jonathan on 11 
May, 1830, being seized and possessed of a large real and per- 
sonal estate, and influenced by considerations entirely unknown 
to the plaintiff, conveyed by far the greater part thereof to the 
defendant Jonathan H. Haughton, his son, and the meron cant 
George W. Barney, who was the husband of his daughter Louis 
that afterwards, on 14 November, 1830, the defendants Tone. 
than H. Haughton and George W. Basnee elther in pursuance 
of the order and direction of the said Jonathan Haughton, who, 
notwithstanding the deeds of convevance aforesaid to his said 
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son and son-in-law, exercised some control over the property 
thereby conveyed, or in compliance with a covenant or agree- 
ment made with the said Jonathan, did, at his instance, sign, 
seal and deliver a certain deed (a copy whereof is set forth) 
whereby the said Jonathan H. Haughton and George W. Bar- 
ney, In consideration of the sum of $5, did bargain and sell unto 
Thomas B. ITaughton a certain trust of land therein particularly 
described, which had formerly been conveyed to the bargainors 
by Jonathan Haughton, and fifteen negroes, to have and to hold 
unto the said Thomas, his heirs and assigns, in trust for the 
following purposes, that is to say, to pay out of the said prop- 
erty the sum of $125 annually, during the life of Sarah Haugh- 
ton, wife of the said Jonathan, in part discharge of a decree, or 
a bond given in pursuance of a decree, in Chowan Superior 
Court, in a suit wherein the said Sarah by her next friend, 
John M. Roberts, was plaintiff, and the said Jonathan defond- 
ant, “the said money to be paid to John M. Roberts or Sarah 
Haughton, he or she giving a receipt for the same to Thomas 
B. Haughton; and it is meant that the said Thomas should 
attend to see that the same be paid out of the property so con- 
veyed,” after payment of said money, in trust to suffer the said 
To aati to occupy the land and all fle negroes during his (the 
said Jonathan’s) life, and after the said Jonathan’s death 

(395) to suffer Joseph M. Haughton to oceupy the land and use 
the negroes during his (the said Joseph’s) life; and, 
should the said Joseph leave any children of his body lawfully 
begotten, to hold the same in trust for said children ; and should 
the said Joseph leave no children at his death lawfully begotten, 
then te hold the same in trust for Jonathan H. Haughton and 
Mary Louisa Barney, to them and their heirs, and to make 
conveyances as they shall direct. It is further alleged in the 
bill that this deed, at some time after its execution, passed into 
the possession of Jonathan Haughton, who kept it among his 
valuable papers; that about the time of the death of the said 
Jonathan it passed into the possession of the defendant Robert: 
H. Booth, who, in violation of the rights of the plaintiff, has 
delivered the same to the defendant Barney, who has either de- 
stroyed or vet unjustly detains it; that w hen the said deed was 
executed the plaintiff’s father w as ignorant of her rights, and 
that the plaintiff herself, by reason of her infancy and desti- 
tute situation, has been unable to assert them; that in conse- 
quence either of the neglect of the trustee named in the said deed 
or of Jonathan Haughton or of the fraud or neglect of some 
f the other parties to it, the said deed has never been regis- 
tered nor proved for registration; that no certain information 
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of the existence of said deed was communicated to the friends 
of the plaintiff until lately, and that as soon as they heard of 
the existence of it they applied to the defendant Booth, whom 
they supposed to have the possession of it, and were told by him 
that the same was in the possession of the defendant Barney, 
whose interest is In direct opposition to hers, and who falsely 
pretends that in consequence of an agreement between himself 
and some other person to the plaintiff. unknown, the said paper 
ought not to be produced for registration. The bill further 
alleges that Thomas B. Haughton, the trustee, died in 1831 or 
1832; that the defendant Charles was duly appointed adminis- 
trator of his estate, and that the other defendants, particularly 
named, were the heirs at law of the said Thomas. It charges 
that after the death of the plaintiff’s father, who during his 
life lived on the tract so conveved in trust, the defendant Barney 
directed the mother of the plaintiff to seek a shelter else- 
where, in consequence whereof her said mother, being (396) 
niuch distressed in mind, in indigeut circumstances, and 
withal entirely ignorant of the plaintifi’s rights, abandoned the 
possession to the said Barney, who hath ever since continued to 
cultivate the same; and that the defendant Booth, upon the 
death of Jonathan Haughton, took possession of the slaves so 
conveyed, and hath ever since either hired them out or permitted 
his codefendant Barney to have the use thereof, whereby the 
plaintiff is entirely depriv ed of the benefit of the provision made 
for her in said deed. The prayer of the bill is that some fit 
person be appointed a trustee in the place of the said Thomas 
B. Haughton, deceased, to carry into execution the trusts in 
said deed declared; that the defendants Barney, Booth and Jon- 
athan H. Haughton be decreed to deliver up the said negroes 
and their increase and the possession of the said land, and to 
account for and to pay over the hire, rent and profits thereof ; 
that the defendant Charles Haughton be decreed to convey the 
legal title in the slaves aforesaid, and the other defendants be 
decreed to convey the legal title in the land aforesaid to the 
trustee so to be appointed upon the trusts in said deed declared; 
and for such other and further rehef as the plaintiff's case 
requires, 

All the defendants put in answers. ‘Those of the administra- 
tor and the heirs of Thomas B. Haughton declare that they have 
no personal knowledge of any of the matters charged, claim no 
interest whatever in the property in dispute, and are ready to 
submit to and do whatever the court shall direct therein. The 
answer of the administrator, Charles Haughton, states also that 
about two or three vears before the death of his intestate he 
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heard Jonathan Haughton express a determination to make the 
said intestate a trustee for his son Joseph’s family, and that 
afterwards he heard the said Jonathan several times declare that 
the Pettijohn family, into which his son Joseph had married, 
should have no portion of his property. 
The answer of the defendant Jonathan H. Haughton admits 
that the plaintiff is the sole surviving child of Joseph 
(397) M. Haughton, deceased, and that this defendant and 
Mary Louisa, the wife of the defendant George W. Bar- 
ney, are the children of Jonathan Haughton, deceased, and that 
at the time stated in the bill the said Jonathan conveyed to this 
defendant and his codefendant George the greater part of his 
property, real and personal, “leaving, ee a considerable 
estate, which he afterwards disposed of by will.” The defend- 
ant states that when these conveyances were made, a bond was 
executed by him and Barney to his father, solely conditioned 
to secure his father the enjoyment of all the property so con- 
veyed during his life, and declares that no other bond, covenant 
or agreement, either in writing or bv parol, existed between the 
parties in relation to the said property or the conveyances which 
had been made thereof, and that his said father had not any 
right of control whatever over said property, execpt such as 
arose under said bond; admits that the land and negroes de- 
scribed in the bill are a part of the real and personal estate 
which had been so conveyed, but denies that the instrument, 
whereof a copy is set forth in the bill, and which contains the 
land and negroes aforesaid, ever was executed as a deed or as a 
completed instrument, and avers that it was: designedly kept 
undelivered—more particularly, the defendant procecds to state, 
that the late Jonathan Haughton, his father, entertained dif- 
ferent projects of making provision for his son Joseph, some- 
times expressing a desire to make him an annual allowance for 
life, sometimes to convey property to a trustee for him, and at 
other times to exclude him altogether; that at one of these times 
the paper-writing,’ whereof a copy is set forth in the bill, was 
drawn up and signed by this defendant and George W. Barney, 
in the presence of the said Jonathan, and at his house; that the 
said Jonathan wished to have the power of making any other 
provision he might prefer for his son Joseph; that he was dis- 
tinctly informed by both of them “that if he executed the instru- 
ment then drawn up by having it then signed, sealed and deliv- 
ered, he would not have this power; that it was well understood 
by his said father, the said Barney and himself, that the deed 
should not he delivered, and that accordingly it was not”: 
(398) “that this defendant and the said Barney were to deliver 
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it or to acknowledge the execution thereof at any time or 
place when they should by lim be thereunto required ; that 
the paper was left in the sitting room of his father, and this 
defendant, who before his father’s death removed to New York, 
hath never seen it since, but understands that it is in the pos- 
session of the defendant Booth. This defendant adds that he 
personally informed his brother Joseph of the arrangement, as 
herein stated, made with his father, and that the execution of 
the deed by deliv ery would depend on his conduct and that of his 
family towards his father; tie that his father entertained an 
unfavorable opinion of the wife of his brother Joseph, and that 
both before and after the death of his said brother his father 
told him that various causes of irritation had oceurred tending 
to produce in him (his said father) the determination that none 
of his property should go, or have a chance of going, to his son’s 
wife's family.” 

The answer of the defendant George W. Barney is so much 
in substance the same with the answer of Jonathan H. Haugh- 
ton that it is unnecessary to set forth more of it than those parts 
wherein he mentions matters not contained in the answer of his 
codefendant, and those wherein he may state the same matters 
somewhat differently in point of expression or more fullv as to 
their circumstances. Denying with his said codefendant that 
his father-in-law had any right of control over the property 
conveyed other than under the bond before mentioned, and deny- 
ing that the paper-writing referred to in the bill was ever exe- 
cuted as a deed or anv other completed instrument, this de- 
fendant states that at various times, both before and after the 
convevances made of his property to his said ecodefendant and 
himself, he expressed to them a desire sometimes to make and 
sometimes not to make a provision for his son Joseph; at one 
time he suggested the plan of securing an annuity to his said 
son for life out of his estate, at another to convey property to a 
trustee for his said son, yacillating between these plans and a 
determination to give hom nothing; that at one of these times 
the paper-writing Tatotesaad was drawn up and signed by this 
defendant and Jonathan H. Haughton; that it was well 
understood that it should not be delivered to the trustee (399) 
nor to any of the persons taking an interest under it, nor 
to any person for their benefit; but should remain a paper signed 
and sealed, but not delivered, ‘until Jonathan Haughton should 
require of this defendant and Jonathan H. Haughton to assent 
to the delivery or acknowledge the execution thereof, and this 
the said Jonathan H. and this defendant promised to do at any 
time and at any place and before any persons when so required ; 
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that the delivery was withheld when the paper was signed be- 
cause Jonathan Haughton desired to have the power to substi- 
tute another provision for his son in heu of that therein con- 
tained, or to withdraw it altogether, and this power he was in- 
formed he could not have if the deed should be completed; that 
the paper-writing was left in this state with the said Jonathan 
Haughton, and has never been since seen by this defendant until 
after the said Jonathan’s death. The defendant states that some 
months and perhaps a year before the said Jonathan’s death he 
informed this defendant that he had been looking in vain among 
his papers for this writing and was anxious to get it; that after- 
wards, and but a short time before his death, he desired this 
defendant to request Robert H. Booth to call on Malachi Haugh- 
ton, Esq., with whom he had deposited many of his papers, 
“thinking the one he so much desired was among them; that 
some delay (as defendant understood) in the delivery of these 
papers occurred from the want of a written order,” but this 
order being had, Booth obtained them; that after the death of 
Jonathan Haughton this defendant, understanding that the 
paper now in question was in his possession, asked to see it, kept 
it for a day or two, and then returned it. He further denies 
that he compelled the plaintiff’s mother after the death of her 
father to seek another shelter, but declares that the.plaintiff’s 
erandfather, Jonathan Haughton, took possession of all the 
property, land and negroes, which his son Joseph had held, after 
his said son’s death, and kept the same until he himself died; 
denies that the plaintiff’s father and mother were ignorant of 
the writing in question, as is pretended by the bill, but insists 

.that he had been apprised of it soon after it was made, 
(400) and of his father’s intention that it should remain incom- 

plete; that a few weeks after his death she was informed 
of it, and states (but does not say when) that a copy of it was 
delivered to counsel, whom she consulted thereupon; he denies 
that the said paper was kept back from registration from the 
neglect of Jonathan Haughton, but avers that it was not regis- 
tered because of the said Jonathan’s determination that 1t should 
not be. 

The defendant Booth in his answer states that two or three 
months before the death of Jonathan Haughton the said Jona- 
_ than executed his last will and testament, and thereof appointed 
this defendant executor; that this defendant wrote the said will; 
that at the time of his so doing the said Jonathan informed him 
that no portion of the property over which he (the said Jona- 
than) had any control should ever go to the family of his son 
Joseph, and also distinctly told the defendant that 1t was unnec- 


292 


N.C] DECEMBER TERM, 1842. 
ITAUGHTON tv. BARNEY. 


essary to make any disposition of the land mentioned in the 
paper-writing, the subject of dispute, as it already belonged to 
Jonathan H. Haughton and George W. Barney by deed; that 
defendant knows of no circumstance inducing a belief that the 
said writing was ever delivered, but believes that it never was 
delivered, as stated in the answers of said Jonathan H. Haugh- 
ton and George W. Barney; that two or three davs before the 
death of his testator and in consequence of a written order from 
hun, the defendant obtained from Malachi Haughton, Esq., a 
number of papers which had been deposited with him, and 
among them the instrument which the plaintiff now sceks to 
establish; that the defendant shortly thereafter called on his 
said testator to deliver them, but found him too ill to attend 
to business; that he kept them as his executor; that at the re- 
quest of the defendant George W. Barney he handed to the said 
Barney the instrument in question, who kept it not more than 
two or three days and then returned it; that on returning it the 
said Barney requested this defendant to obtain legal advice re- 
specting the operation of the said instrument, and advised him 
to give a copy thereof to any person who might apply in behalf 
of any supposed to be interested therein; that during the —, 
short time that the instrument was in Barney’s hands the (401) 
mother of the plaintiff called on him for it, and he in- 
formed her where it then was, but assured her that he would 
procure it without delay and would then hand it, or at all events 
a correct copy thereof, to her; that no further application has 
been made to him; that he took the legal advice which Barney 
requested him to obtain; that in pursuance of that advice he 
has kept the instrument in his possession, and has it ready to be 
produced; that he has set up no claim to nor pretended to inter- 
fere with any of the property mentioned in said instrument, 
considering 1t as no part of the estate of his testator, but to have 
been conveyed by him in his lifetime to the defendants Jonathan 
H. Haughton and George W. Barney. 

The instrument which the plaintiff prays to be established is 
exhibited. It corresponds in all respects with the copy given 
thereof in the bill, purports to be “signed and sealed” by Jona- 
than H. Haughton and George W. Barney in the presence of 
Jonathan Haughton. The will of the said Jonathan is also 
exhibited. It purports to have been executed on 18 August, 
1835, and it was proved at the February Term following of 
Chowan County Court; it nominates George W. Barney and 
Robert H. Booth as executors, and, except a special provision 
therein made in respect to three of his servants, whom he pro- 
fesses to reward for their fidelity and attention to the testator 
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during his last illness, it gives all the testator’s real and per- 
sonal estate to be equally divided between the children of his 
son Jonathan H. Haughton, his daughter L. C. Barney and his 
deceased son, Silas M. Haughton, with limitations over to the 
survivors and survivor upon any of them dying without issue at 
their death, and, if the survivor die without issue, then over to 
his “aforesaid children then living, or to their heirs.” And it 
contains this express clause: “I give nothing to the children of 
my son Joseph, nor do I intend it.” 

The plaintiff has taken the depositions of Malachi Haughton, 
Esq., of her mother, Elizabeth Haughton, and of her mother’s 
sister, Sarah Pettijohn. Mr. Haughton states that Jonathan 

Haughton, some years before his death, deposited with 
(402) the witness several papers, among which was the one in 

question; that the witness told him this paper ought to 
be registered, and he replied that he wished to have an alteration 
made; and that the witness, a short time before or after the 
death of the said Jonathan, upon his written order, delivered 
these papers to the defendant Booth. Elzabeth Haughton tes- 
tifies that she had understood from Jonathan Haughton that 
there was a deed conveying negroes and land for the benefit of 
Joseph Haughton’s children, and shortly afterwards the said 
Jonathan informed her that Violet, one of these negroes, was 
dead, but that he would give another in the place of Violet; that 
at another time, speaking of the negroes that were at the plan- 
tation where Joseph Haughton resided in his lifetime, he said 
that he always intended that the negroes and plantation, at his 
death, should go to the children of Joseph Haughton; and that 
about a month before his death he sent for the witness and 
informed her that there was a handsome support provided for 
the surviving child of Joseph Haughton. This witness named 
the negroes which she understood from Jonathan Haughton 
were conveyed for the benefit of Joseph Haughton’s children, 
and these correspond with the names of those mentioned in the 
contested deed. She does not state whether these were or were 
not the same negroes that were at the plantation when Joseph 
Haughton resided there, but she declares this plantation to be 
the same tract which, she understood from Jonathan Haughton, 
was conveved for the benefit of his son Joseph’s children. This 
witness also testifies that on the day of the funeral of her hus- 
band the defendant Jonathan H. informed her that there was a 
provision made for her children beyond his father’s power, and 
if he survived his father he would see that they had justice done 
to them. She also testifies that shortly after the death of her 
husband the witness and the defendant Barney were conversing 
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about the conveyance, when he said that he and Jonathan H. 
Haughton had given the property in a deed of gift to her chil- 
dren, that he expected the deed was lost, but he was willing to 
give the property again and would do it. Sarah Pettijohn tes- 
tifies that she heard Jonathan Haughton on one occasion 

tell her sister that he alwavs intended the plantation and (403) 
the negroes for Joseph Haughton’s children, and that she 

has heard him make similar remarks on other occasions. She 
also declares that she heard the observations made to her sister 
by the defendant Jonathan, as stated in her deposition, on the 
day of J oseph Haughton’s funeral. 

Witnesses have been also examined on the part of the defend- 
ants, but the only part of their evidence which is deemed of any 
moment is that of John Poplestan, who testifies to declarations 
of Jonathan Haughton, that neither his son Joseph nor any of 
the family of the Pettijohns, grandmother or aunts of the plain- 
tiff, should ever have any of i estate. 

Upon these exhibits and proofs the plaintiff insists that she 
has established the instrument, whereof a copy is given in her 
bill, as a complete deed. If the formal exceution of this instru-' 
ment had been proved, the presumption that 1t was intended by 
the parties as a complete instrument would have arisen, and this 
presumption could not be overthrown but by clear proof that in 
truth there was no delivery and that this was well understood at 
the time. But there is no evidence of a formal execution. The 
only persons present at the time of the transaction were the sup- 
posed granters and Jonathan Haughton. They, in their an- 
swers responsive to the allegations of the bill in this respect, 
deny absolutely any delivery; and this bill was not filed until 
after Jonathan Haughton, who might have thrown hght upon 
the transaction, was removed by death. It is true that he at- 
tested the instrument as a subser ibing witness, and an inference 
might thence arise that he had seen it formally executed were it 
not that his attestation is special, that the instrument was 

“signed and sealed” in his presence, and thus excludes the in- 
ference that he had also seen it delivered. In the want of evi- 
dence of formal execution—in opposition to an express denial of 
such execution—the burthen is thrown upon the plaintiff of 
showing that, nevertheless, the instrument was designed by the 
parties to be a complete one. And the proof to this end should 
be very clear and cogent before it can overrule the precise and 
positive denials of this supposed intent in the answers of 
the defendants. They aver that so far from intending (404) 
the instrument, when signed and so attested and left w ith 
Jonathan Haughton, to be their absolute and finished deed, the 
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instrument was intentionally and advisedly left thus unfinished 
and imperfect, in order that it should or should not be consum- 
mated thereafter, as Jonathan Haughton might or might not re- 
quire. And upon an examination of the evidence we think that, 
instead of contradicting, it confirms this representation. 

It is manifest that, notwithstanding the forms of this trans- 
action, the prevision made or purporting to be made by this 
instrument for Joseph Haughton and his children was one pro- 
ceeding in truth from Jonathan Haughton and not from his son 
and son-in-law. He had before conveyed to them the far greater 
part of his estate—upon what consideration we know not. The 
bill asserts that, notwithstanding these conveyances, he, by an 
understanding or agreement with them, retained the power of 
disposition over the property. This they deny, but they show by 
their conduct that although there might have been no agreement 
or understanding by which he retained a direct control over the 
property, he retained or possessed so much control over them as 
to obtain such a disposition of the property contained in this 
instrument as he desired. It was at his instance the writing was 
prepared, the instrument signed, sealed and left in his hands. 
Indeed, all the witnesses who have been examined with respect 
to a provision as intended or not intended for Joseph Haughton 
and his children speak of it as one to proceed from Jonathan 
Haughton. He, therefore, though not in form, was in effect a 
party grantor, and his possession of the writing after it had 
been sealed by the formal grantors and attested by himself raises 
but a very faint, if any, presumption that it was delivered to 
him or that he kept it for the trustee or for those who were to 
derive interests under it. He may well have taken and kept 
it, as the defendants allege that he did, as an instrument as yet 
imperfect and subject to his control, but which he could cause 

to be perfected if and when he pleased. Thys it 1s that 
(405) his conduct and, as a part thereof, his declarations have 

been resorted to in order to give a character to this pos- 
session. 

There is no evidence that he ever delivered this instrument to 
the trustee or even apprised the trustee of its existence. Not- 
withstanding the first trust declared in it was to be an apphica- 
tion personally by the trustee of the profits of the property to 
the payment of the decree against Jonathan Haughton, no act 
of the trustee making such application or any other act under 
the trusts declared is shown to have been done. From the time 
when the instrument was signed up to his death, a period of five 
years, it remained always in the hands of Jonathan Haughton 
or in those of his depositary, and it remained unregistered. 
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When apprised by Mr. Malachi Haughton of the necessity of 
registration to give it effect, he declined to have it registered, 
upon the ground that he designed to alter it. One can scarcely 
doubt upon these circumstances that he regarded the instrument 
as one not perfected and which he had the ability to cause to be 
perfected. It does indeed appear from the testimony of Mrs. 
Elizabeth Haughton that he spoke to her of “a deed” containing 
a provision for her children, but he might thus have spoken of 
this instrument, though wanting the perfection of delivery, with- 
out serious lmpropricty of language. There would be great 
danger of error in determining the character of the instrument 
from a general observation of this kind. The witness does not 
state the details of the conversation in which this remark oc 
curred, nor for what purpose the information of the existence of 
such a paper was communicated to her. It does not appear that 
he informed her where the deed was or what he wished to be 
done in respect thereof. Nor can one lay very great stress on 
the representations which are testified by this witness and her 
sister, Mrs. Pettijohn, to have been made by Jonathan H. Haugh- 
ton and George W. Barney, in relation to a provision for her 
child, which it was beyond the power of her grandfather to 
deprive her of. They amounted in effect to little more than 
assurances that if he should refuse to give validity to some pro- 
vision they: would, as they could, secure to the plaintiff the bene- 
fit of it. Why it is that they have not comphed with 

these assurances does not indeed appear. It is to be (406) 
hoped that they have sufficient reasons for this seeming 
breach of good faith, but the plaintiff does not found and cannot 
found a claim to relief upon their promises, 

The testimony as to the intentions of Jonathan Haughton to 
provide for the plaintiff corresponds with the statement made in 
the answers. These antentions do not seem to have been perma- 
nent. At different times he expressed, and no doubt entertained. 
different purposes in this respect, and in the last, most solemn 
act of his hfe, the making of his will, he has very emphatically 
declared that he gives nothing to the children of his son Joseph 
Haughton, and that he intends to give them nothing. 

We feel ourselves obliged to declare that the plaintiff has not. 
established the material allegation in her bill, that the defend- 
ants Jonathan H. Haughton and George W. Barney did sign, 
seal and deliver the instrument, which is therein referred to as 
their deed, and therefore we must dismiss the bill. But we think 
the case one in which a judicial investigation was proper, and 
we direct the bill to be dismissed without costs except as to the 
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administrator and heirs of the trustee. The plaintiff (or her 
next friend) must pay their costs. As they had a common de- 
fense and approved by the same solicitor, there will be but one 
solicitor’s fee taxed to them. 

Per CURIAM. Decreed accordingly. 


(407) 


JEREMIAH HENRY v. JOSEPH LILES, ELIJAH LILES 
AND ANOTHER. 


1. Possession of land is prima facie evidence of a title in fee and is 
notice, to one who is treating for the fee with a person out of 
possession, of the nature of the title of the tenant. It should 
put him upon inquiry. 


bo 


. In contracts for the sale of land a court of equity may leave a 
party to his action at law, where the vendor believed he could 
convey an estate when he agreed to sell it, but afterwards dis-- 
eovered that he had zo title to it. 


8. But where the vendor can make a title to a part, but not to all he 
has sold, the vendee, at his election, may compel him to convey 
the part to which he has a title, and to make a reasonable com- 
pensation or proportional deduction for the other part. 


4. Upon decreeing a conveyance of Iand, on the bill of the vendee in 
a contract of sale, the court is, perhaps. bound. according to the 
universal usage of the country and the understanding of the pro- 
fession, to direct the usual covenants of general warranty. 


5. If the conduct of the vendee in a contract of sale is not fair, but 
he attempts by raising frivolous objections to delay and weary out 
the vendor, wantonly insisting on unreasonable conditions and 
assurances, and thereby baffling the vendor and leaving him at 
a loss to know what to do or to depend on, a court of equity 
will give him no assistance. 

6. On a bill for specific performance a court of equity never decrees 

a collateral indemnity, not stipulated for, as a provision against 

a bad title, but it will see that the vendee is not compelled to 

take more land than the vendor can rightfully convey, and that 

he shall have 2 proper compensation for the deficiency. 


TuIs cause was transmitted to the Supreme Court from the 
Court of Equity of Anson, at Fall Term, 1842, on affidavit of 
the plaintiff. 

The facts appearing from the pleadings and proofs will be 
found in the opinion delivered in this Court. 


(408) Mendenhall and Winston for plaintiff. 
Strange for defendants. 


298 


N.C] DECEMBER TERM, 1842. 


I a a a 


HENRY tv. LILES. 


Rurrin, C. J. The bill was filed in August, 1838, and seeks 
the specific performance of a contract for the sale of a tract of 
land situate in Anson County. The defendant Joseph A. Liles 
resided in Tennessee, and constituted one Nelson P. Liles, of 
Anson, his attorney to sell and convey the land in question; and 
in November, 1835, he entered into a written contract with the 
plaintiff in the following words: “I have sold Joseph A. Liles’ 
land, allotted to him in the division of my father’s lund, to Jere- 
miah Henry, say about 113%4 acres, for ‘$300. The right to be 
made and the money paid when the lines are established.” The 
bill then states that the lincs of the land were afterwards ascer- 
tained by survey, and they are set out by metes and bounds; that 
Nelson P., the attorney, refused to make a conveyance to the 
plaintiff, and that he informed the defendant Joseph A. thereof 
by letter, to which he received an answer, dated in February, 
1837, in which he confirmed the coutract and promised that he 
(Joseph A.) would come to Anson in the course of the succeed- 
ing winter, and would himsclf execute a deed to the plaintiff, 
and requested that, in the meanwhile, the plaintiff would take 
possession of the land and cultivate it as though it was his own 
by a full title; that the plaintii® entered accordingly into the 
land and placed a tenant thereon; and that Joseph A. Liles did, 
in December, 1837, come into Anson, and, although the plaintiff 
offered to perform the contract on his part, he refused to convey 
to the plaintiff, and conveyed to ee other defendant, Elijah 
Liles, who paid nothing for the land, or, if ae did, had notice 
of the previous purchase of the plaintiff before he paid his pur- 
chase money and received lus deed. The bill then states that 
an action of ejectment had been instituted against the plaintiff’s 
tenant and himself on the several demises of the two defendants, 
J. A. and E. Liles; and it prays for an injunction and proper 
conveyances. Both of the defendants put In answers in which 
the contract with the plaintiff 1s admitted and also the 
correspondence mentioned in the bill. The answer of (409) 
Joseph A. Liles states that in December, 1837, he came to 
Anson, and went to the plaintiff’s house and informed him that 
he had come for the purpose of making a title according to his 
engagement; but that the plaintiff insisted that, besides a deed. 
the defendant must give a bond with sureties to protect and 
indemnify the plaintiff against all loss or expense about the 
land, which bond this defendant admits he refused to give. The 
answer further states that, being anxious to end the business and 
return home, he sent to the plaintiff a request to come and see 
him at the house of Nelson P. Liles, where he was staying, and 
that he accordingly came, and that then this defendant “prof- 
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fered to make him a title for said lands in fee simple with gen- 
eral warranty, which the plaintiff refused to take, unless the 
defendant would give the bond and surety as before stated, and 
that the defendant refused to give, and then told the plaintiff 
that he was compelled to return home, and that he would sell 
the land before he slept that night, if he could; to which the 
plaintiff made no reply.” The answer further states that, “be- 
leving the matter between the plaintiff and himself then at an 
end, he prevailed upon his uncle, the other defendant, to pur- 
chase the land, and that about the time he executed a deed to 
Elijah the plaintiff asked this defendant if he had sold his land, 
to which the defendant replied that he had and had received 
part of the purchase money, and the plaintiff expressed no dis- 
satisfaction.” The answer of Elijah Liles states that after the 
contract between the plaintiff and the agent, Nelson P. Liles, 
“the parties made a survey of the land contracted for, and that 
upon the survey it was ascertained that this defendant had an 
older grant which covered a part of the land, and that this 
caused for a time a suspension of the execution of a deed.” The 
answer then states that this defendant was informed and be- 
lieved that the other defendant, Joseph A., had offered to convey 
to the plaintiff with warranty, but that the plaintiff demanded 
also a bond with sureties as a collateral indemnity, as stated in 

the other answer; and “that Joseph A. refused to give 
(410) such bond, and told the plaintiff that unless he would take 

a deed and pay the money he would sell the land to some 
other person.” The answer further states “that this defendant 
was informed of the meeting between the other parties, and 
understood that the contract was at an end between them, and 
so believed; and that when the other defendant applied to this 
defendant to purchase he did so at the price of $300, which he 
paid and received a deed; and that he made said purchase be- 
lieving that the contract with the plaintiff was rescinded, and 
more for the purpose of accommodating his nephew than for 
his individual benefit. This defendant further states that, at 
the meeting which took place between him and the other defend- 
ant for executing the deed and paying the money, while they 
were engaged in the business, the plaintiff called and inquired of 
the said Joseph A. “if he had sold his land,” to which the other 
replied, “I have, and have part of the money in my pocket,” 
and that at this answer the plaintiff expressed no dissatisfaction. 
And this defendant declares that if the plaintiff had objected, 
he would not have completed the contract, for this defendant 
then believed the plaintiff’s contract was at an end, and he still 
believes such was the fact.” It does not appear that an injunc- 
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tion was granted, or what was done in the action of ejectment, 
or who has been or now is in possession; and at present the 
Court must suppose the plaintiff retains the possession, at least, 
of part of the land. 

To the answers replications were put in and the parties pro- 
ceeded to proofs. The letter of the defendant Joseph .\. to the 
plaintiff, of February, 1837, is exhibited, and, besides the con- 
tents as stated in the bill, it contains this clause: “If you remain 
in the notion of the land, and Nelson won’t make you a right, 
if life lasts I will come next fall and will see if I can’t make you 
a right myself, and old Elijah will have to get the land by law; 
for I would see him buried before I would give him one foot of 
inv land. J want you to hold the land, if Nelson won’t make 
you a right, till I come.” The deed to Elijah Liles is dated 30 
December, 1837, and describes the land by the boundaries 
set forth in the bill and as containing 113%4 acres, and (411) 
has a covenant of general warranty, but with this clause 
following: “Though it is jointly agreed between the parties that 
nothing herein contained is binding as to the number of acres, 
further than the patents or old papers of the land cover law- 
fully.” Several witnesses have been examined, from whose tes- 
trmony, and particularly that of Nelson P. Liles, it appears that 
after the contract with the plaintiff a question arose whether 
the title to all the land was good, as Elijah Liles claimed from 
20 to 40 acres of it, and on that account the execution of the 
contract was suspended until J. A. Liles could come in himself, 
though the plaintiff was to take possession, and did so. In the 
latter part of December, 1837, J. A. Liles arrived in Anson, and 
went from Nelson P. Liles’ to see the plaintiff, and upon his 
return he said that the plaintiff wished him to have the land 
surveyed again; and the witness, Nelson P. Liles, advised him 
not to have a survey at his expense, but to make a deed with war- 
ranty at once. Ina few days, say on 28 December, the defendant 
J. A. Liles wrote to the plaintiff that he did not think it necessary 
to have the land run again, but that he would make him a deed 
with warranty, and that he was anxious to go home, and wished 
the plaintiff to come and settle the business. The plaintiff imme- 
diately went to Nelson P. Liles’, where Joseph A. Liles was, and 
the latter then repeated his offer to make a deed with w arranty 
for all the land, but the plaintiff asked, in addition, a bond with 
surety for the title, which the other refused to give. After some 
conversation between them on the subject without coming to any 
agreement, Nelson P. Liles, the witness, remarked “that it was 
useless to say anything more about it, as the plaintiff asked a 
bond and surety, and the defendant Joseph A. refused to give it, 
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and there was an end of it.” But the plaintiff thereupon replied 
“that he did not say he would not take a deed without bond and 
surety, but that ‘he should ask bond and surety; and that then 
J oseph A. said “if it was not fixed then, it was ‘likely it would 
never be, as he intended to sell the land before he slept, if he 

could”; whereupon the plaintiff replied to him, “that who- 
(412) ever bought it would buy a lawsuit.” Two days after- 

wards the plaintiff went back to Nelson P. Liles’ and 
tendered the price, $300, to the defendant Joseph and demanded 
a deed, though he said he did not expect the other party would 
make it, as he had understood he had sold the land to Elijah 
Liles; and Joseph refused to receive the money, saying he had 
sold to Ehjah and he could not take two men’s money; and then 
the plaintiff said that whoever had bought the land had bought 
a lawsuit, and gave him notice that he, the plaintiff, was in 
possession and should keep it. At that time the defendant 
Joseph A. had received part of the purchase money from the 
other defendant Elijah, and afterwards, on the same dav, he 
received the residue and executed a deed. 

Upon this case it is to be observed, in the first place, that the 
defendant Elijah must abide by the decree that might be made 
against Joseph A. Liles, were the latter the only defendant. 
The possession of the plaintiff i is prima facte evidence of a title 
in fee, and is notice to one, who is treating for the fee with one 
out of possession, of the nature of the title of the tenant. Dan- 
tels vu. Davison, 16 Ves., 249. But there is no doubt of actual 
notice here, for the answer does not profess that Elijah was a 
purchaser without notice of the plaintiff’s contract, but puts his 
case upon the fact, as he believed it, that it had been rescinded. 
As to that he should have inquired of the plaintiff, and it is his 
own fault to have relied on rumor, if it should turn out that 
there was no such rescinding of the contract. 

Upon the point of rescinding, there is nothing to raise even 
a suspicion of it, whatever other reasons there may be for not 
decreeing the relief the plaintiff asks. That such an agreement 
as this may be rescinded by parol need not be questioned; but, 
certainly, it can only be by a new and distinct agreement, clearly 
proved by unexceptionable evidence. But these parties, un- 
doubtedly, never came to any new agreement; nor did the plain- 
tiff ever intimate a purpose of even renouncing his contract, 

much Jess come to a contract of that sort. On the con- 
(413) trary, the parties disputed what were their respective 
rights under the contract; and when, in consequence of 
their not agreeing in that respect, the witness, N. P. Liles, said 
“that it was useless to say anything more about it, for the one 
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asked what the other would not give, and there was an end of 
it,” the plaintiff replied “that he did not say that he would not 
take a deed without the bond.” ‘This reply shows conclusively 
that the plaintiff, so far from giving up, insisted on the agree- 
ment, for, lest the equivocal expression, ‘there is an end of it” 
which might mean either that they might then and there dix: 
pute, as each scemed to be settled in his mind upon it, or that 
it put an end to the bargain itself—iight be construed in the 
latter sense, the plaintift promptly corrected such latter mfer- 
ence by denying that he intended to refuse a deed. There is, 
therefore, nothing like a rescinding or even abandoning this 
contract. 

But the defendants say that as the right to specific perform- 
ance 1s not absolute, ea debito justitia, but in the sound discre-. 
tion of the Chancellor, the plaintiff is not entitled to it, because 
the defendant will thereby be decreed to convey, perhaps, thirty 
acres of land which, since the contract, it has been discovered 
he cannot do, as he has not the title: and because, by refusing 
a conveyance which the other party was willing to make for the 
whole with warr anty, and insisting on new and oppressive terms, 
the plaintiff was trifling with his vendor, by delaying him of 
his purchase money a and keeping him unreasonably, at a great 
distance and upon expense, from home. 

As to the first reason, it is true the Court of Equity may 
leave a party to his action at law where the vendor believed he 
could convey an estate when he agreed to sell it, but afterwards 
discovered he had no title to it, as in the case of Howell 
George, 1 Mad., 9. But it cannot be maintained that a vendor 
is not to be compelled to convey any part of what he sold be- 
cause he cannot make a good title to all; for both good sense and 
the law say that, if the vendee choose, he may take all the vendor 
can convey, with a reasonable compensation or proportional 
deduction for the part he does not get. Wood v. (rrif- 
fifth, 1 Swanst., 54; Mortlock +. Buller, 10 Ves., 316; (414) 
Todd v. Gree, 17 Ves., 280. But in this stage of the case 
the question does not arise. It does not appear vet that there 
is a defect of title to any part. The bill mentions nothing upon 
the subject; and should the plaintiff be willing to take the title 
as it is, without covenants from the vendor, there can be no 
objection to the decree. But it is certain, almost, that the plain- 
tiff will require covenants, and according to the universal usage 
of the country and the understanding of ‘the profession the court 
would, perhaps, be bound to direct the usual covenants of gen- 
eral warranty. But whatever may be the rule gencrally, it is 
clear that if a conveyance be decreed at all in this case it must 
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be with warranty, as it is manifest, not only from the evidence, 
but from the answers, that it was in the contemplation of these 
parties as a material part of the contract, although not men- 
tioned in the written agreement. If, therefore, either party 
should wish to have the title ascertained, so as to see what the 
defendant may safely warrant, he can at the proper time have 
a reference to the master to inquire into the title and the other 
matters material to the decree, if a partial defect should be 
found. But the probability that the defendant has not a good 
title to some part, or even the certainty of it, forms no objection 
in his mouth to his conveying what he can, if the plaintiff 1s 
willing to take it. 

Upon the second reason urged, we agree that, although the 
plaintiff may not have rescinded the contract nor abandoned it, 
yet if his conduct was not fair, but he attempted, by raising 
frivolous objections, to delay and weary out the defendant, wan- 
tonly insisting on unreasonable conditions and assurances, and 
thereby to baffle the vendor and leave him at a Joss to know what 
to do or to depend on, then the Court should give him no assist- 
ance. Equity requires good faith and prompt action on the part 
of one who asks for specific execution from another. But the 
Court cannot perceive in the conduct of the plaintiff anything 
from which the imputation of such purposes can in fairness be 

made. The fact is that neither party acted with perfect 
(415) propriety, legally speaking, probably for want of advice, 

for it does not seem that counsel was consulted on either 
side. But the plaintiff did nothing that an ordinary person, 
without advice, might not have done with good intentions, and 
with a view to having the contract performed in its spirit. 

It appears that the vendor’s father and uncle owned adjoining 
tracts of land, and that upon the death of the father a share of his 
land was allotted to the defendant Joseph A., after which and 
after a sale by his agent to the plaintiff, the uncle asserted that a 
part of the land thus allotted and sold belonged to him. Upon 
this claim the agent, being uncertain as to its extent and validity, 
declined making a conveyance, but referred the matter to his prin- 
cipal. Against that the plaintiff made no unreasonable com- 
plaint, but in a proper spirit acquiesced until the principal could 
be consulted. He was informed of this, and immediately, with 
considerable irritation towards his uncle for his unfounded claim, 
expressed a dissatisfaction with the agent at hesitating to con- 
vey, defied the uncle, and requested the plaintiff to take pos- 
session and hold the land against the uncle until he could come 
in and see “if I cannot make you a right mvself.” In this, too, 
the plaintiff acquiesced, and although not bound to take posses- 
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sion until the title was cleared, he did so, as well to oblige the 
vendor as to, fulfill the contract. The plaintiff must naturally 
have inferred from this that the vendor asserted an indefeasible 
title to the whole, and meant, when he came in, to clear and° 
establish it; for as to the mere matter of executing a deed, that 
could have been done as well while he staved in Tennessee as 
when he came here. The sale had been for a round sum, $300, 
and it is clear the vendor iusisted on the payment of the whole of 
it, and meant to obtain it by conveying the whole tract, Inasmuch 
as he declared that he w ould sce Elijah Liles buried before he 
would give him one foot of the land, unless he got 1t by law. 
When, therefore, the vendor came to this State with the avowed 
purpose of making “a right,” had not the plaintiff some cause of 
surprise when the other party, without taking anv step what- 
ever to clear the title and show to what portion of the 

land his title extended, much less establishing a good title (416) 
to the whole tract, demanded that the purchaser should 

pay the whole price upon the execution of a deed with general 
warranty by himself, residing in a remote situation in another 
State? But what was the course of the plaintiff under those 
elreumstances, which he had so little cause to anticipate? He 
proposed that the vendor should have a survey of the land, doubt- 
less with the honest and proper view to determine the boundaries 
of the conflicting claims of Joseph A. and Elijah Liles, or to 
bring about an ‘adjustment between those parties, so that he 
might have an undisputed title to the land that should be con- 
veved to him, whatever that might be, the whole or a part. 
Thus far there can be no objection to the plaintiff’s conduct, for 
if Liles had filed his bill against the plaintiff to carry the agree- 
ment into execution, the court would have directed the same 
thing upon a reference as to the title. This proposition the 
vendor did not reject at first, but, upon the advice of his brother 
and agent, he did finally decline it, without even assigning a 
reason. Why he should have been so advised or have so deter- 
mined jt is diffieult to conjecture, consistently with a fair inten- 
tion in either of those persons. It could not have been that 
they were satisfied by the first survey that Elijah Liles’ claim 
had no foundation, for. upon that verv survey, Nelson P. Tiles 
had entertained such doubts of his principal’s title as had in- 
duced him to decline conveying, and the defendants now say that 
Elijah has title to part of the land, or at least, that he probably 
has. Then why should the vendor have refused an investigation 
into his title, which he had before asserted to be good and de- 
clared himself determined to maintain. though he then admitted 
it to be doubtful as to part? Especially, why should he accom- 
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pany that refusal with an offer, notwithstanding the doubtful- 
ness of the title, to convey with warranty and with a peremptory 
demand on the vendce for an immediate acceptance of the deed 
‘and payment of the purchase money? It 1s painful to the Court 
to impute covert and sinister motives, when it can be avoided, 

and therefore we do not say that the object was to hurry 
(417) the plaintiff, rather than lose his purchase entirely, into 

parting with his money for a bad title without due con- 
sideration, upon the inadequate security of a personal covenant 
from a person living abroad, or to induce him, in a moment of 
dissatisfaction on account of the defective title to part of the 
land, to give up his purchase altogether and leave the other 
parties at liberty to make another sale at the same price to the 
opposite claimant, and thus get rid of the difficulty in the title. 
The Court does not find that such was the object, and it might 
be that the sole purpose was to ascertain whether the plaintiff 
would be on or off the bargain; but we do say that it was not so 
obviously uncharitable to account for the conduct of the vendor 
in the former manner as to render the attempt of the plaintiff 
more fully to secure himself from loss a capricious, wanton or 
unjust requisition. It is true that the Court never decrees a 
collateral indemnity as a provision against a bad title. Bal- 
manes v. Lumley, 1 Ves. and Beam., 224. And, therefore, 
strictly speaking, the plaintiff could not demand it, as it had 
not been stipulated for. But, on the other hand, the Court 
would see, as it could not give an indemnity, that the vendee 
should be compelled to take only the land to which the vendor 
could make a good title, and should have a proper compensation 
for the deficiency. Now it seems to us that the plaintiff was 
only desirous of doing substantially the same thing, and of com- 
plying yet more fully with the wishes and interest of his vendor. 
For although the plaintiff had no legal authority to call for the 
collateral indemnity of a bond with sureties, yet, on the other 
side, he had a right to have it ascertained how much land the 
vendor owned, and to have that conveyed to him at a proper 
valuation in proportion to the price agreed on for the whole. 
‘Now it did not suit the purposes of the vendor to settle the busi- 
ness on those terms; for he wished to convey all, whether the 
title was good or bad, and without investigation, that he might 
get the whole purchase money and go back with it to Tennessee, 
It was then, in truth, an accommodation to him for the plaintiff to 

depart from his strict right and agree to take a convey- 
(418) ance, under this new state of things, to land to which 

the title would probably fail, and pay for it. And he cer- 
tainly is not to be blamed for declining to accede to what, in the 
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view of the Court of Equity, must be considered a new provision 
in the contract, without some domestic indemnity from the loss 
of the money advanced on it and which he would not have been 
compelled to pay, according to the construction of the contract 
in its original form. It is true, the other side was at perfect 
liberty to refuse to give the indemnity, but it was not a hard or 
unreasonable condition to the modification of the contract asked 
from him, namely, that he should pay down the whole price and 
accept a decd as if the title to the whole was good, while the 
parties were aware that the title to one-fifth or one-fourth might 
not be good. We say it 1s true the party was at liberty to vetuse 
to give the indemnity; but, upon doing so, the other party was 
at liberty also to recur to the contract as he first made it, and 
insist upon his rights arising thereon, These were, «tb his elec- 
tion, to take the “deed for the whole tract with warranty, as 
stipulated for, or to take a deed for such part only as he could 
get a good title for and pay in proportion, or to reject the con- 
tract in toto, because the other party could not fulfill it, aecord- 
ing to the intention in so material a matter. Lergh v. Crump. 
36 N. C., 299. Now, instead of leaving to the plaintiff an elec- 
tion between any two ‘of those methods of proceeding, the vendor 
declared that he would do but the one thing, that, is, make a deed 
for the whole tract upon getting the entire price. Even that 
the plaintiff did not reject, but remarked “that he did not sav 
he would not take a deed.”” But the defendant would allow no 
time for consultation or reflection, and declared “that if it was 
not fixed then, it would never be, for he meant to sell before he 
slept”; and he did sell that very day or the next. The plaintiff 
might, indeed, have been more ‘explicit i in requesting some delay 
for the purpose of making up his mind as to which course he 
would take. But it is pr ‘obable he was not aware of his night 
of election. Certainly his #ailure to make an immediate decla- 
ration of his acceptance of the deed cannot be considered as 
trifling with or plaving upon the vendor, especially when 
he distinctly told him that he insisted on his contract. (419) 
He was not obliged to accede to those terms at all, but 
might have rejected them absolutely and filed his Il] for an 
inquiry as to the title and a conveyance accordingly: much less 
was he obliged to accede to them upon the spur of the moment. 
The urgency with which he was pushed to a decision was un- 
seemly and suspicious, and the haste in declaring the contract 
at an end, without the concurrence but *ith the declared dissent 
of the plaintiff, and in making a new agreement with the vend- 
or’s uncle and upon better terms for the vendor—and all this, 
after the plaintiff had waited for two years upon the vendor to 
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come in and clear the title—shows the inclination, not of the 
plaintiff, but rather of the other party, not to execute the agree- 
ment in good faith. 

We think, therefore, reserving liberty for either party to move 
for a reference as to the title, that the plaintiff is entitled to the 
usual decree for conveyances, to be approved of by the clerk, 
whereby the defendant Elijah shall pass all the title derived by 
him under the deed to him from the other defendant, and the 
latter shall covenant for the title; also the plaintiff shall be 
quieted in his possession by injunction, upon paying into court 
the purchase money, and interest while he has been in possession, 
for the use of the defendants, and to be paid to them upon their 


executing and filing in the office the deeds to be by them respect- 


ively made. 
PER CurRIAm. . Decreed accordingly. 
(420) 


ALEXANDER ANDERSON, ADMINISTRATOR, V. JOHN TAYLOR. 


A partner, without a stipulation to that effect. is not entitled to com- 
pensation for any services in conducting the trade or settling the 
business of the copartnership beyond his share of the profits. 


Tuis was a bill filed by the plaintiff, as administrator of 
Aaron Lazarus, deceased, for the settlement of .a partnership 
which had existed between the said Lazarus and the defendant 
Taylor to carry on a mill for planing lumber in the town of 
Wilmington. The bill was filed at Spring Term, 1842, of New 
Hanover Court of Equity, and the defendant having answered, 
a reference was made to the clerk and master to state the accounts 
of the copartnership. Upon his report coming in, exceptions 
were taken on both sides, and the cause was transmitted for 
hearing to the Supreme Court. | 

The exceptions depended exclusively upon questions of fact, 
except one, upon which alone it seems necessary to report the 
opinion of the Court. The copartnership was dissolved in 1841 
by the death of Lazarus. The defendant first claimed $900 a 
vear, according to a stipulation in the partnership agreement, 
for his personal superintendence of the mill, in addition to his 
share of the profits. This claim was rejected by the court, upon 
the ground that by a subsequent agreement the defendant had 
relinquished, with the assent of his partner, the personal man- 
agement of the mill, and engaged in other business which fully 
occupied his time. The defendant then excepted to the master’s 
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report because he had not allowed him a reasonable compensa- 
tion for settling the copartnership business after the death 

of Lazarus. Upon this exception the Court gave the fol- (421) 
lowing opinion, the case having been argued by 


Mordecat for plaintiff. 
J. H. Bryan for defendant. 


Recrrin, C. J. So, as connected with it, must also his second 
exception be overruled; that is, that the master, after rejecting 
the claim for salary, has not allowed the defendant a reasonable 
compensation for settling the business. but the rule is clear 
that without 4 stipulation to that effect a partner 1s not entitled 
to compensation for any services in conducting the trade, beyond 
his share of the profits. Buford v. Neely, 17 N. C., 481. Here, 
it is true, there was a stipulation for compensation, but, as we 
have already seen, that was abandoned or waived, and the serv- 
ices as there specified not having been rendered, so as to entitle 
the defendant to claim under the agreement, the case stands pre- 
cisely as if the articles had been silent on the subject. The de- 
fendant did not act as managing partner, as contemplated in 
the agreement, but another person supplied his place, and after- 
wards he only acted as any and every partner would, simply 
from his interest in the concern. 

PER CurRIAM. Exception overruled. 


Cited: Butner v. Lemly, 58 N. C., 149. 


309 


HQUITY CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT 


NORTH CAROLINA 


AT RALEIGH. 


JUNE TERM, 1843. 


JOHN C. ATKINS. Executor or HENRY De tra MOTHE, v. 
FRANCIS J. KRON AND OTHERS. 


Where a testator devised all his estate, real and personal. to certain 
persons, chargeable with the payment of a number of pecuniary 
legacies, and, owing to their being aliens, they were incapable 
of holding the real estate, but this was decreed to belong to other 
devisees, in the devise to whom both the real and personal estate 
were still charged with the payment of the legacies: Held 
(DANIEL, J., dissentiente). that the real and personal estate con- 
stituted a mixed fund, out of which the legacies, except those to 
aliens, must be paid pro rata: Held. further, that the pecuniary 
legacies to the aliens could not be charged at all upon the real 
estate, but must be paid exclusively out of the personal. 


Tus. case was before the Court at December Term, 1841, 
when all the questions presented, except one, were decided. The 
facts will be found at large in this volume of the Reports, 
ante, p. 58. The only facts necessary to state in relation (424) 
to the question reserved and now determined are these: 
Henry De la Mothe, a naturalized citizen and resident of this 
State, being seized and possessed of a large real and personal 
estate in this State, died in 1838, having first made his last will 
and testament, in which, after bequeathing many pecuniary 
legacies, he devised as follows: “I give the balance or residue 
of my property to my executor in trust for the benefit of my 
sister Quenet’s grandchildren by the name of Forestier, to be 
paid to any one of them who should apply for the same—sub- 
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ject, however, to the payment of the legacies made in this will, 
and moreover obhgatory to them to the payment of $100 yearly 
to their grandmother Quenet during her life, and after her 
decease the same suin of $100 to be paid to their own mother, 
yearly, also during her life. But should no one of my sister 
Quenet’s grandchildren, or any one duly authorized legally to 
receive the above property in their behalf, apply within two 
years from the time of my decease, then the above property to 
revert unto Mary C. Kron’s children and to be distributed 
equally among them, subject, however, to the legacies herein men- 
tioned.” The executor filed this bill for the advice and direc- 
tion of the Court in the execution of his trust. The Court 
decided that the trusts in favor of the Forestiers were void as 
regarded the lands, they being aliens, but were good as to the 
personal estate; and the question now arose, out of what fund 
the pecuniary legacics were to be paid, the personal property 
being amply sufficient for that purpose. 

The case was argued at the last term by Strange for.the For- 
estiers and Winston for Kron’s children, and the Court, having 
taken an advisart, now delivered their opinion. | 


Rerrin, C.J. When this case was formerly before the Court, 
ante, 58, a question was stated to have arisen whether the land, 
taken, under the construction given to the will, by the childret 
of Mr. and Mrs. Kron, was to bear any portion of the legacies 
with the personalty. That question has been since argued and 

the subject deliberately considered by each member of 
(425) the Court, and the result of our deliberation and econsul- 

tation is that, in the opinion of a majority of the Court, 
the different parts of the fund, given or attempted to be given to 
the Forestiers, must contribute towards the pecuniary legacies 
(except those given to aliens) in proportion to the values of the 
real and personal parts respectively. . 

The natural justice of that rule seems to be obvious, and we 
believe the authorities are not in opposition to it. The testator 
gives the whole residue of his estate, of every kind, to certain 
favorite relations, and upon a particular event he gives the same 
residue to others of his relations; declaring, however, that the 
fund in the hands of each class of the donees should be subject 
to his pecuniary legacies. It has happened that neither dispo- 
sition has taken effect as the testator intended, and doubtless 
expected, for the primary donees take the personal portion of 
the fund, but as they could not hold the real portion of it, that 
goes to the substituted class of donees. It would be shocking if 
the primary objects of the testator’s bounty should not only lose 
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that part of the fund which the law, upon a principle of policy, 
will not allow them to hold, but should also, in effect, be de- 
prived of that part of which the gift was valid, by having thrown 
on it all that was charged upon the whole fund. Upon that 
ground it was contended on behalf of the alien donees that, as 
the favorites of the testator, they should keep the personalty, 
exempt from legacies, until the land should be exhausted. 

But we are not at liberty to go that length, although it cau 
hardly be doubted, if the testator had been asked how “the lega- 
cies should be raised in the event which happened, that he w ould 
have said, “Out of the land, for I] did not mean the Krons to 
take anything which the Forestiers could, but that the latter 
should have all my estate except the sums of money I have given 
away in the previous parts of my will.” But it must be ad- 
mitted that intention, however naturally to be inferred from the 
circumstances, cannot be carried into effect for the want of words 
from the testator himself making the land the primary 
fund for this purpose. Neither can this be done by mar- (426) 
shalling, that is to say, by throwing the legacies on the 
realty, for that would ‘be to give the aliens indirectly the benefit 
of a devise of the land which they could not take directly, or, at 
least, hold. That is the rule in England with respect to a 
bequest to a charity of money charged on both real and personal 
estate. The courts do not marshall by throwing the debts on 
the land and leaving the oe for the charity. Mogg v. 
Hodges, 2 Ves., 52; Makeham «. Hooper, 4 Bro. C. C., 152. 
The same principle must apply 2 a gift of the like kind to an 
alien. But although the realty is not, as far as it will go, to 
bear the whole charge, yet 11 does not follow that it shall tof 
answer for some part; and if so, then it 1s to be inquired, what 
part? It has been contended for those that get the land that it 
is to pay nothing because the personal estate is the primary fund 
for the payment of legacies, and a mere charge on the land, how- 
ever explicit, will not place the land in front of the personalty 
nor subject it to contribution. Neither branch of the proposi- 
tion is controverted, but each is fully admitted. On the other 
hand, it is undeniable that it is in the power of a testator to 

make those different portions of his estate pay his legacies in 
any order or proportions which to him may scem meet. The 
question upon each will is, whether that testator intended to 
charge the realty in aid of the personalty. or before it, or as 
contributory. Cases of both the former kinds are frequent in 
the books, where the one kind of estate goes to one set of persons 
and the other to another set, and though they are not all recon- 
cilable, vet at this day it is not difficult in most cases to deter- 
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mine whether the land is charged as the primary or the subsid- 
iary fund. But we do not find many cases in which the two 
kinds of estate have been held to contribute. Some such there 
are, however, and they seem to turn, not so much upon the actual 
intention of the testator that there should be contribution be- 
tween the realty and personalty, as such, as upon the application 
of a principle of natural justice and a rule of equity to a case 

which was not foreseen by the testator, and about which 
(427) he had, therefore, no particular or precise intention, but 

only a general intention, which, to be carried into effect, 
requires contribution. 

Such a general intention is to be respected as governing the 
construction of the will, and to it a particular inconsistent in- 
tention must yield. Much more must the general interest govern 
when there is no particular intent one way or the other. When 
the personalty and realty are given to different persons, and the 
latter is charged, and merely charged with legacies, it is as clear 
that the two funds do not contribute towards the legacies as that 
the real is not the primary fund for their payment. In such 
cases there are not only two funds, in the sense that the estates 
composing them are different in their nature, but also in the 
sense that they are not given together, but severally and to dif- 
ferent persons, and severally charged. In every mode of speak- 
ing of them they are two funds, as well for the purposes of rais- 
ing a charge as any other. But when realty, or the proceeds of 
realty, and personalty are given together to the same person or 
persons charged with legacies the several parts have been held 
liable to the charge pro rata according to their respective values. 
In Roberts v. Walker, 1 Russ. and Myl., 752, the master of the 
rolls said that when a testator creates a mixed and general fund 
from real and personal estate and directs that fund to be apphed 
to the payment of debts and legacies, the realty and personalty 
must contribute pro rata, and as in that case there was no dispo- 
sition of the fund after the payment of the debts and legacies, 
the next of kin took what was left of the personalty and the heir 
did the same with respect to the realty. It seems not to have 
been always so understood. Howze v. Chapman, 4 Ves., 452; 
Paice v. Archbishop of Canterbury, 14 Ves., 364. For, as was 
observed in Roberts v. Walker, the attention of the Court was 
not before distinctly called to it in any of the numerous cases in 
which the facts would have raised the question. But this rule 
of contribution has been established and is now considered per- 
fectly settled in reference to the gift to a charity of a mixed 

fund charged with legacies. Attorney-General v. Harl of 
(428) Woanchelsea, 3 Bro. C. C., 381; Croslin v. Mayor of Liver- 
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pool, 1 Russ. and Myl., 761; West v. Shuttleworth, Shuford 
on Mortmain, 237. And precisely the same rule has been ap- 
plied to a devise of real and personal estate to an alien. F'our- 
drin v. Gowdey, 3 M. & K., 383. In those cases the gifts to the 
charity and to the alien failed, so far as they consisted of realty, 
and the heir of course took that part, but he took subject to his 
just ratio of the encumbrance. It is true there were directions 
there to sell the real estate, and the proceeds were given and 
blended with the personalty so as to make one fund, and it has 
thence been thought that the decisions turned on that eireum- 
stance. It is probable that a case of that kind, as the more strik- 
ing, would be more likely to give rise to the rule than a gift*of 
realty, specifically, in conjunction with personalty, and uncon- 
verted to any purpose except so far as the charge itself might 
have that effect. A direction for a sale, though it be but a con- 
version to the extent of the purposes to which the money 1s 
legitimately applicable, denotes that, as to those purposes, the 
money arising from the realty, being mingled with the person- 
alty, was intended to be applied with the personalty, and there- 
fore to be liable with it. But that does not seem im reason to 
flow from the direction, singly, to sell the realty as thereby mak- 
ing it and the personalty one fund, for they are in truth not one 
fund in the sense of the real estate being turned into personal 
estate, for then it would not come back to the heir, whereas the 
eases cited and many others show that the heir takes the money 
as land not disposed of. That is only one example of the mode 
of creating such a mixed and single fund. The real ground of 
the rule must be that the testator gives the whole, whether con- 
sisting of the produce of realty or personalty or of the realty 
itself and personalty, as one fund, charged with the legacies, and 
as the charge is upon that one fund, if it should chance after- 
wards to become severed neither portion becomes exonerated of 
the charge, but each must bear its aliquot share. But is a sale 
of the realty necessary to the composition of this one fund, as 
it is called, in reference to the charging of legacies on it / 

We see not why that denomination may not as truly be (429) 
given to it when the realty and personalty are charged 

together with the legacies and also given together to the same 
person or persons, and yet more when they are given over, or 
rather in the alternative, together once more. Such is our case. 
When personalty and realty are given separately to different 
persons a charge upon the realty does not change its lability, 
for there is no intention presumable that the two should bear 
the burden pari passu or in any manner different from the order 
un which.the law makes personal and real estate hable. But 
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when the testator gives to the same person realty and personalty 
in mass, as the residue of his estate of both kinds together, 
expressly charged with legacies, can a reason be conceived—one 
at least founded on sense and principle—why he should intend 
that either estate should be applied to the charge, first or last ? 
To the donee of the fund it cannot be material out of which part 
of it the money is to be raised; therefore, his interest is not at 
all concerned to produce an intention either way in the breast 
of the testator. On the other hand, there is a reason why he 
for whose benefit the charge was created should not be restricted 
to this or that part of the fund, but allowed to raise it out of 
aiiy part which he can most conveniently get at. The reason is 
that he cannot know the state of the different parts of the fund, 
while the other party is in possession of perfect knowledge upon 
those points and has the control of the whole, and can pay out 
of any part he chooses; and it 1s his duty to pay promptly out 
of the one or the other, and not to embarrass the legatee as to 
the souree from which he is to receive his money. Intending 
him to be thus paid at all events, the testator charged the whole 
fund, though consisting of several things; and the whole being 
in the same hands, the inference is very strong that the testator 
charged it as a whole, or, at least, each and every part of it 
alike. Had the gift to the Forestiers proved good throughout 
would not a bill have laid for the satisfaction of the legacies, 
without taking an account of the two estates separately? Would 

they have been permitted to interpose such an impedi- 
(430) ment to the speedy redress of the legatees? We should 

have said to them, to what purpose, cuz bono, is such an 
account to be taken under the directions of the Court? The 
legatee is entitled to his legacy at all events—and from you, in 
respect of the gift to you of the property charged therewith. 
The whole fund is in your hands, and if, as vou say, there be 
personalty applicable to the legacy, there is nothing to hinder 
you from applying it to that purpose; and if you will not, the 
money shall be raised from the land which is visible and acces- 
‘sible and hkewise charged. As the Court would act in such a 
case, so the testator thought in making the disposition. He did 
not contemplate the donation, as comprising different things, to 
be hable to the charge in succession or in different proportions. 
He could have no motive for framing a scheme of that sort. 
He, in fact, meant the donees of the things charged to pay the 
legacy, and as a security therefor he charged the combined fund 
as atwhole, inasmuch as it all belonged to the same persons. In 
this sense the fund may be called a “mixed fund,” or “one fund,” 
as appropriately as if it were compounded of the proceeds of 
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realty and personalty. In Bench v. Biles, 4 Madd., 187, those 
terms were applicable to a fund of this character. The testator 
there gave all his real and personal estates to his wife for life, 
and after her death gave various legacies, and all the residue 
and remainder of his real and personal estates to his nephews. 
The question was whether the legacies were charged on the real 
estate. In deciding it Sir John Leach said: “It is truly stated 
that legacies form no charge on the real estate, to affect the heir 
or devise, unless the testator has shown a manifest intention to 
that effect. The testator here gives all his real and personal 
estate to his wife for life, blending them together for her use. 
And he plainly continues, after her death, to treat them as one 
fund; the rest, residue and remainder of which, after payment 
of legacies, is to go to the nephews.” And the deerce was as 
prayed for. It is true the question there was whether the land 
was charged, as to which the case at bar admits of no doubt, as 
the will is express in two places. But the reason*why the 

Court then held the land to bé charged is the point mate- (431) 
rial to us at present. That was, that although the pro- 

ceeds of land were not given, but the land itself, yet it and the 
personalty formed “one fund,” because they were given together 
to the same persons, subject to one and the same charge. There 
was no question raised as to the order in which the land should 
be liable at all, because, as we suppose, the point was imiaterial. 
Hence, without inquiring whether the personal estate was ex- 
hausted, there was a declaration at once that the legacv was 
charged on the land as well as the personal estate, and, no doubt, 
a decree that it should be raised forthwith out of either or both, 
for the reason that the two estates were “blended” by the testa- 
tor, who in so doing treated them as “one fund.” Similar 
phrases, “lands combined, mixed up and treated as one fund with 
personalty,” are applied to similar eases and for the hke pur- 
poses in Hdgell v. Haywood, 3 Atk., 352, and Cole v. Turner, 
4 Russ., 3874. If, then, the gift of the realty to the Forestiers 
had been good as well as that of the personalty, there would 
have been, in a suit against them, no distinction between the 
different parts of the fund as to the order of hability, but the 
legacies would have been raised as well out of the one part as 
the other. Upon the failing, however, of the eift of the realty 
to them and its going to another, is it to become discharged or 
is the order or extent of its liability to be altered? Why should 
that be? There is certainly no intention of the testater to that 
effect discoverable. Indeed, he cannot be supposed to have had 
in view the failure of his gift to any extent, for a testator always 
conceives his dispositions to be effectual, however he may be mis- 


O17 


IN THE SUPREME COURT. [37 


i rn a sg, 


sia oas a. IRON. 


taken. He had, then, no intention applicable to the case which 
has happened, as to the order or proportions in which the dif- 
ferent parts of this fund should answer the common charge 
upon the whole. Consequently the charge, which was once well 
constituted, continues, and the heir, who would take if there 
were no gift substituted in the will for that which did not take 
effect, would take cum onere. But as the two parts of the fund, 

though not contemplated by the testator, are thus to go 
(432) into different hands, there arises an equity among those 

several owners, as between themselves, upon which the 
burden must be apportioned, since it is not just that either, by 
the contrivance of the other or the eaprice of the creditor, should 
have the whole sum raised out of his part of what was once the 
common or consolidated fund. That equity is equality which 
apportions the charge according to the relative value of the re- 
spective parts. Such was the rule in the cases of the charities 
and the alien béfore quoted, in which the heir, or the sovereign 
as standing in the place of the heir, took the fund illegally given. 
But thig case is, if possible, stronger than that of an heir. The 
gift here 4s of the whole residue, expresslv declared to be com- 
posed of realty and personalty, to the Forestiers in the first 
instance, upon the condition of their applying for it, and upon 
the contingency of their not doing so, then there is a gift of 
the very same corpus to the relations in this country, “subject, 
however,” the testator carefully repeats, “to the legacies herein 
mentioned.” The substituted donees are thus, according to the 
views entertained by the testator, to succeed to the whole fund 
precisely as those would who were to take first, and subject to 
the same charges. It turns out that each class of the donees 
get a part and only a part of their donations, and if the testator 
ean be supposed to have had any intention respecting such a 
case, it must be presumed that he did not mean the substitutes 
to defeat the primary objects of his bounty by keeping to them- 
selves their part free of charge and throwing the whole burden 
on what was left to those who were intended to be preferred be- 
fore them. But it is the more probable conjecture that the 
testator did not foresee any such partial efficacy and partial 
failure of lis dispositions, and therefore that he had no precise 
intention respecting this question, but only the general inten- 
tion that all the fund and every part of it should be chargeable 
to the legatees, thus imposing the duty on the Court of appor- 
tioning the charge, according to the actual state of the fund, 
amongst its disjointed members. That duty is performed, ac- 

cording to the maxim of the Court, by an apportionment 
(433) pro rata, according to their relative value. But when 
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charges on the joint fund are thus apportioned, it must be 
understood only of those which may lawfully be charged on 
the land. A legacy to a charity or an alien, charged on land, 
is vold as a charge on the land, and sinks for the benefit of the 
heir or devisee and eae tor that of the sovereign, who takes 
2 escheat. Jackson v. Sutton & Hurlock, Amb., 487; Wright 

+, Role, 1 Bro. C. C., 60: Fourdrin v. Gowdey, 8 M. & K., 383. 
Cae the annuity to Mrs. Quenet and Mrs. Forestier, 
which will continue during their joint lives and the life of the 
survivor, and that to Francis Augustus De la Mothe also, if he 
was not qualified to hold real estate at the death of the testator, 
are in effect exclusive charges on the personalty, and therefore 
there must be an inquiry as to the condition in that respect of 
F. A. De la Mothe. But the legacies, except those to the aliens, 
with the charges of administration and the costs of this suit, 
are to be borne ratably by the real estate and personal estate, 
as a charge on the whole thereof as one fund, and the master 
will apportion the said charges and legacies oe the real 
and personal estates, forming the residue devised by the testator, 
in proportion to their respective values, for which purpose he 
will take an account of each of the said estates and their re- 
spective produce since the testator’s death and set a value on 
each, reserving, however, the consideration how the proportion 
to be borne by the real estate shall be raised and to whom it shall 
be paid. 


Danie, J., dissentiente. The testator devised the remainder 
of his property, consisting of real and personal estate, to the 
plaintiff, as his executor and trustee, to pay certain legacies and 
annuities (which are but legacies), and some of these legatees 
are aliens. There is no direction to the trustee in the will to 
sell the land and convert it into personal estate for the afore- 
said purposes. 

The funds are therefore not mixed, but consist of two species, 
one of real and the other of personal estate. The personal es- 
tate is, therefore, the primary and natural fund io pay 
these leg vacles aad annuities, and the real estate is but (434) 
charged. and only to be resorted to in aid of the personal 
estate when that fund becomes exhausted. Even if the testator 
had directed his executor to sell or mortgage his real estate for 
the payment of his debts and legacies, that alone would not be 
evidence of his intention that the personal estate should be 
exempt from its primary lability, and it would amount only to 
a declaration that the real estate should be applied to the extent 
in which the personal estate, which by law is the primary fund, 
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should be deficient for those purposes. Rhodes v. Rudge, 1 
Simons, 84, 85. Williams Exec’rs, 1048. If the testator had 
given the land in trust to pay debts and legacies by the sale of 
it, or the creating a term of -years out of it for that purpose, 
still the personal estate would have to be first apphed. For the 
land would not be directed by the court to be sold, or the term 
raised, if the personal estate could discharge the debts and lega- 
cies, as the produce of the sale of the land had not been directed 
by the will to be converted into personal estate for those pur- 
poses. IJnchiquin v. French, 1 Cox, 1 Amb., - Tlancock v. 
Abbey, 11 Ves., 186; Tower v. Rouse, 18 Ves., 32. Legacies to 
aliens, charged on land, or payable out of land, are void, so far 
as relates to the charge on or interest in the land, although the 
land was directed by the will to be sold and converted into 
money for the special object of paying debts and legacies. Aliens 
can no more take an interest in land, which this would be, than 
the land itself. Fourdrin v. Gowdey, 9 Cond. Chan., 95. In 
the aforesaid case the testator directed by his will all ve prop- 
erty to be sold and converted into money and placed with his 
personal estate, and after charging this mixed fund with his 
debts and legacies, gave the residue to aliens resident abroad: 
Held, that the rule which is applicable to charitable bequests 
was now applicable in respect to the alien legatees. In England 
an alien friend, or a charity, can take a legacy only of pure 
personal estate. But neither of them can take a legacy arising 
from the produce of land or from any interest arising out of 

land. But if the fund is a mixed fund, arising from a 
(435) direction in the will to sell the land and mix the produce 

of the sale of the land with the personal estate to pay 
the debts and legacies, and some of the legacies are given to a 
charity or to an alien, then a particular rule is to be followed 
as to the payment of the debts and all those legacies which are 
not charitable or alien legacies. It is called the rule of equity 
in charity cases. What is that rule? Shelford on Mortmain 
aud Charities, 217, says that when a testator directs his real 
and personal estate to be converted into money, and the mixed 
fund to be applied to certain stated purposes, and some of those 
purposes fail by lapse or otherwise, questions have arisen whether 
the remaining purposes, which are in their nature primary 
charges upon the personal estate, are to be satisfied out of that 
estate as far as 1f will extend, in exoneration of that portion of 
the mixed fund composed of the produce of real estate, for the 
benefit of the heir, or whether the remaining purposes are to be 
satisfied out of the real and personal parts of the said mixed 
fund pro rata. That debts and ordinary legacies are to be paid 
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out of the said mixed fund, in the proportion of the amount of 
the real and personal estate which has contributed to make up 
the said mixed fund, is now the established rule of the Court 
of Equity, and is the rule in charity cases before referred to. 
ft is to prevent the whole personal fund being exhausted in 
favor of the heir to the prejudice of the right which the charity 
or alien legatees had in the pire personal estate to satisfy their 
legacies. The testator could not have intended that the heir 
should be so far favored as that this part of the mixed fund, which 
was made up of pure personal estate, should bear the entire 
burthen of all the debts and all the legacies, to its entire extinc- 
tion, before the other fund, made of the sales of the land or 
which was directed by the will to be converted into personalty 
for specified objects, should be called in to the assistance of 
paying the debts of the testator and the other legacies. [t will 
be seen that the testator does not mean in such cases to convert 
his land ouf and owt into personalty, but he means to 
convert it to personalty for specified objects only; if, (486) 
therefore, any of the objects fail, the heir of the testator 

shall have so much of the produce of the land by way of result- 
ing trust as would have gone to that object had it not failed. 
But of a mixed fund, before he shall have anv of the money as 
land the fund shall pay debts and ordinary legacies of the testa- 
tor in proportion to the respective values of the land and per- 
sonal estate which made up that mixed fund. The Court can 
oC see that such is at least the intention of the testator. Ail 

Cock, 1 Ves. & B., 174, 175; Green v. Jackson, 5 Russ., 38; 

Shelford. 205, 214. The master values the respective nortions 
of the said fund, and after debts and ordinary legacies are paid 
out of it pro rata the heir will take the residue arising from the 
land, and the charity legatee, alien or next of kin, will take the 
residue arising from that portion of the said mixed fund which 
was raised out of the personal estate. Curtis v. Halton, 14 Ves., 
437; Mogg v. Hodges, 1 Cox, 9; Fourdrin v. Gow Loe q cone 
Eng. C. C., 95; Roberts v. Walken. 1 Russ. & M., 752: Dunk 1 
Fenner, 13 Eng. Cond. C., 170; Croshe v. Mayor of ca 
1 Russ. & M., 761; Shelford, 238. A direction by a testator 
that his land shall be sold and the produce converted into per- 
sonal estate for a particular object, or out and out. is consid- 
ered in a court of equitv as done; what is ordered to be done 1s 
in equity considered as done. The only question that came up 
for the decision of the Court in the two eases of Bench a. Biles, 
4 Madd., 187, and Cole v. Turner, 4 Russ., 376, was whether 
by the words of the will there stated the real estate was even 
charged, by implication, with the payment of legacies. The 
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question as to the rate of contribution from two parts of one 
mixed fund was not in issue in either of the said two cases. 
Therefore any words which fell from the Court in those cases 
as to what was meant by a mixed fund are not to be regarded 
when we are really speaking as to what is to-be considered 
a mixed fund, within the rule of contribution from such a 
fund in charity cases. Shelford, who has recently written a 

treatise on mortmain and charities, has not referred us 
(437) to a single case where the rule in cases of charities has 

ever been applied, except where the land was directed by 
the will to be sold and converted. I admit that it is said to be 
a question of intention of the testator whether the mixed fund 
was to contribute pro rata or not. But it seems to me that a 
mere charge on land, in aid of the personal estate in the pay- 
ment of debts and legacies, is not a mixed fund at all, so as to 
call for an inquiry by the Court as to what was the intention 
of the testator. The intention on the part of the testator must 
be so expressed in the will as to convince a judicial mind that 
the fund then created was meant to pay the legacies pro rata. 
In the case before us that intention cannot be looked for in that 
manner, as it seems to me. [ am therefore of the opinion that 
as the lands in the hands of the trustee are not directed by the 
testator in his will to be sold and converted, they are only 
charged in aid of the personal estate to pay the North Carolina 
legacies, and that the lands are not to be considered as even 
charged, 1n aid of the personal estate, to pay the legacies of the 
alien legatees, as aliens are not permitted to take legacies made 
up of the produce of lands in any manner. 


Decree according to the opinion of the majority of the Court. 
Per Coriam. 


(438) 

JOSEPHUS HWEWEVEP vy. JOAB OUTLAND. 

1. Where a judgment at law has been assigned and the debtor pays 
the assignee, the assignor cannot afterwards, on account of any 
equities between hin end the assignee, compel the debtor to pay 
the amount to himself. 

2. [f in any case an assignor can annul the operation of, his assign- 
ment as an authority to the debtor to pay the debt to the assignee, 


it can only be done upon distinct personal notice from the assignor 
to the debtor that the former looks to the latter for the money. 


THis was an appeal by the defendant Outland from a decision 
of his Honor, Pearson, J., at Spring Term, 1843, of NorrHamp- 
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Ton Court of Equity, disallowing a motion made by the defend- 
ants on their answers coming in for a dissolution of the injume- 
tion Which had been obtained in this case. The bill was filed 
to enjoin the defendant Outland from eollecting a judgment in 
Northampton Superior Court of Law for about $159, which had 
been obtained by the defendant Outland against the present 
plaintiff. The allegations of the bill were briefly these: 

On 30 May, 1842, Outland assigned the judgment to the de- 
fendant Giles Futrell, in part payment for a negro then conveved 
by him to Outland. The negro had been previously tev ied on 
by virtue of executions issued by a justice of the peace against 
the goods of Giles Futrell and the other defendant, Sanders Fu- 
trell, who was surety for the debts, and this was communicated 
at the time of the sale by Giles F. to Outland, between whom it 
was agreed that said Giles should collect the debt from Hewett 
and therewith pay the executions levied on the negrocs. Instead 
of doing so, the said Giles in a few days assigned to Sanders 
Futrell the judgment against Hewett, in payment of a 
debt to Sanders, and he also executed a deed of trust of (439) 
all his other property to one Powell for the purpose of 
securing other sums which he owed Sanders. Under that deed 
the property has been sold for less than the debt mentioned in 
the deed, and Giles Futrell is insolvent. On 8 June, 1842, the 
constable was about scizing the negro and offcring him for sale 
under the executions before levied on him, and in order to pre- 
vent it Outland was obliged to pay the debts due on the execu- 
tions, which amounted to $210. On the first of October fol- 
lowing, Hewett paid the judgment against him to Sanders Fu- 
trell and took his receipt. Subsequently thereto Outland sued 
out another execution on the judgment in his name and deliv- 
ered it to the sheriff, with directions to levy the money and pay 
it to him, and when informed by the plaintiff (as the bill states) 
that he had paid the debt to Sanders Futrell, and requested 
to recall the last execution and acknowledge satisfaction of the 
judgment, he insisted that as he had not got a clear title to the 
slave the said Giles and Sanders were not entitled to the judg- 
ment, but that it belonged to lim. The plaintiff then filed Ins 
bill, in March, 1848, against Outland, and Giles and Sanders 
Futrell, praying to be relieved in the premises and, in the mean- 
tine, for an injunction. 

The answer of Outland admits the material statements of the 
bill. But it is therein alleged that on the day of the purchase 
of the negro this defendant “and Giles Futrell informed Sanders 
Futrell of the terms of the contract, and the latter fullv as- 
sented thereto, and perfectly understood that, according to the 
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agreement, the money due on the judgment against the plaintiff 
was to be applied towards discharging the encumbrance of the 
executions on the negro. This answer further states that on 30 
June, he (Outland) heard that Giles was about to execute the 
deed of trust for the security of Sanders, and inquired of the lat- 
ter as to the truth thereof, and expressed his anxiety that, for his 
safety, the executions against the negro should be satisfied or the 
debt secured, and received for answer from Sanders that he (Out- 

land) might make himself easy, as there was enough of 
(440) Giles Futrell’s property to pay all his debts, and that he 

(Sanders) would discharge the executions so that Out- 
land should lose nothing by his purchase; and, again, that after 
the execution of the deed, when Outland expressed his uneasiness 
to said Sanders, the latter showed him the assignment to himself 
of the judgment against the plaintiff, and said that he (Out- 
land) was in no danger, and repeated his previous promises to 
take the debts on himself. That the sale under the deed of trust 
took place in the summer of 1842, and Sanders became the pur- 
chaser at very low prices, as he (Outland) considered himself 
secure by the engagements of Sanders and did not bid for the 
property; and that then Sanders Futrell refused ¢o reimburse to 
him the money he had paid on the executions. The answer then 
states that this defendant (Outland), upon finding himself thus 
deceived, directed the sheriff to levy the debt from the plaintiff 
and pay the money to him (Outland), and that after he had 
given those directions, and after the sheriff had informed the 
plaintiff of them, he (the plaintiff) paid the money to Sanders 
Futrell, who gave to the plaintiff a reccipt and a bond of indem- 
nity for making such payment, and also gave the sheriff an 
indemnity for not levying the money on the execution thén in 
his hands, and returning nulla bona. The answer then admits 
that Outland from the next term sued out an alias fi. fa., on 
which the sheriff was about acting for his benefit when the 
plaintiff filed his bill, and the defendant insists that the plain- 
tiff paid the money to Sanders Futrell collusively, and that by 
reason of the indemnity to the plaintiff and the agreements be- 
tween him and Sanders Futrell this is, in effect, the suit of the 
latter, and, therefore, that there is the same equity against both 
of those persons. Each of the Futrells put in an answer, but as 
they are in nowise material to the present question between the 
other parties, it is unnecessary to notice them. 


Bragg for plaintiff. | 
B. F. Moore for defendant. 
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Reurrixn, C.J. The Court is of opinion that the disso- (441) 
lution of the injunction was properly refused. The 
equity of the plaintiff is founded on the assignment of the judg- 
ment and payment by him in conformity thereto. Those facts 
are admitted in the answer. But it seeks to avoid their effect 
by setting up a distinct equity of this defendant against the 
other defendants upon certain transactions between them not 
apparent upon the assignment. If the matter of evidence be 
well founded in law, yet the injunction must stand until the 
truth of the facts be established on the hearing. For this reason 
alone the motion to dissolve might have been properly overruled. 
Landsay v. Htheridge, 21 N. C., 36. But even if the answer be 
received as true throughout, there was no crror in the order, as 
it seems to us. Outland has much cause of complaint against 
the other defendants, and has, doubtless, a redress against them. 
Still, it might be questioned whether he could treat his assign- 
ment as null as against them while he continued to hold the 
slave for which the judgment was in part the consideration. 

But, without considering that point, he misconceived his rights, 
we think, in assuming, as against the present plaintiff, to be the 
absolute owner of the judgment after having assigned it, and 
complicating the plaintiff with the other defendants, so as, in 
effect, to render him responsible for their acts or on their prom- 
ises. By the assignment the plaintiff at law became a trustee 
for the assignee. But he was not an ordinary trustee, for the 
assignee was not only the real owner of the debt, but also had 
an authority to receive payment. The assignor is a trustee 
in the sense that he is the legal owner, and that the assignee 
shall have the right to use his n&me to enforce payment, but not 
in the sense of its being his duty or his right to receive the 
money and account for it to the assignee as cestue que trust. 
By tolerating the assignment of a judgment and obliging the 
debtor to pay the assignee, as the creditor, equity must needs 
protect the debtor in making the payment. It is true the debtor 
is not charged with knowledge of the assignment of a demand 
that is not negotiable, and, therefore, he may rightfully 
pay his original creditor, witil he knows that another (442) 
person has become his creditor. It is obvious that good 
faith to the debtor and ordinary diligence in attending to his 
own security forbid the assignee from trusting to rumor or other 
indirect method for conveying to the debtor information of the 
assignment, and require him to give, as from himself, direct and 
precise notice of the assignment, and that the payment must be 
made to him. After such notice the debtor is to look to the 
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assignee as his creditor, to whom the law expects and encourages 
him to make payment. By a parity of reasoning the assignor, 
if he claim any interest in the judgment against his assignment, 
must give to the debtor a notice as distinct and particular. It 
cannot be sufficient in such cases that something reached the 
debtor’s ears which might have put him on inquiry, according to 
the rule respecting a purchaser from one affected by a trust. 
In that case caveat emptor is the rule, as he ought not to lay out 
his money where there is a ground to doubt the title and he may 
secure himself by covenants. But a debtor may be compelled 
to pay, and therefore may voluntarily pay, his creditor, until 
plainly informed that the debt belongs to another. If in any. 
case the assignor can annul the operation of his assignment as 
an authority to the debtor to pay the debi to the assignee—a 
point not now necessary to decide—yet we think that it can only 
be upon distinct personal notice from the assignor to the debtor 
that the former looks to the latter for the money. It is bad 
faith towards the debtor to leave him in doubt to whom he is to 
make payment. Even payment to an ordinary attorney is good 
until certain information of the revocation of the authority be 
communicated to the debtor by the principal of the attorney. 
Much more must that hold when the power to receive is in the 
form of an assignment, and is apparently irrevocable. For the 
want of such a notice to the present plaintiff by or from Out- 
land, we think he cannot impeach the payment made by the 
plaintiff, but must look to the other party to whom the plaintiff 
paid the money. It is true, as was said at the bar, the plaintiff 
might have made payment to the sheriff and left the other 
(443) parties to contend for the money. But we do not think 
that varies the rule, which is applicable alike to the assign- 
tment of all securities that are not negotiable. The question is, 
who is the owner in equity, for im every case, we suppose, a 
debtor may pay the creditor without compulsion by suit or exe- 
cution, whether the debt be due on note, bond or judgment. 

The Court is likewise of opinion that the plaintiff lost none 
of his rights by taking an indemnity from Sanders Futrell for 
making payment to him. It was but a reasonable precaution 
against possible loss by a defect in the assignment, or by the 
expenses of litigation, in which he might be involved in the 
premises. The plaintiff has none of the “funds of Futrell in his 
hands out of which Outland can ask to be satisfied, but only a 
covenant of indemnity against the consequences of paying his 
own money to the assignee of the judgment. This sit is, there- 
fore, the plaintiff’s own, and for his benefit solely, and it in 
nowise affects Outland’s claim or redress against both or either 
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of the Futrells in another proceeding. For these reasons our 
opinion is that there is no error in the interlocutory order, 
which must be certified accordingly to the Court of Equity. 

The defendant Outland must pay the plaintiff’s cost in this 
Court. 


Per Crvriam. Ordered accordingly. 
(444) 
ATTORNEY-GENERAL vy. THE CAPE FEAR NAVIGATION 
COSIPANY 


1. Under the Acts of Assembly relative to the Cape Fear Navigation 
Company and to the Board of Internal Improvements, the board 
had a right, under the act of 1828, 2 Rey. Stat., 272, to direct 
the application of the money subscribed as stock by that act, 
according to their discretion. 

2. The State is not bound to pay interest, unless it specially contracts 
to do so. 

3. There was no time specified in the act of 1828 within which the 
installments of the stock were to be paid, and, in the absence of 
any agreecient, even if it were a case between private individuals, 
interest would not accrue until a demand was made. 

4, Such a company has no right to retain dividends due to the State 
on stock subscribed, to answer a supposed and independent claim 
of theirs against the State, not acknowledged by her and not 
provided for by an appropriation. 


‘ 


5. Under the act of 1828, above referred to. the Board of Internal 
Tmprovements had a right to charge the salary and expenses of 
an engineer, employed in the improvement of the Cape Fear 
River, as a part of the sum to be advanced in stock by the State 
to the Cape Fear Navigation Company. 


Tuts case was removed from the Court of Equity of Waxg, 
at Spring Term, 1843, to this Court for hearing. It was a 
information filed by the Attorney-General in behalf of the Sta 
in pursuance of an act passed in 1837, against the Cape Fear 
Navigation Company. 

The facts, as disclosed by the pleadings, the proofs and the 
admissions of the parties, are set forth in the opinion delivered 
in this Court. 


Attorney-General for plaintiff. 
W. H. Haywood, Jr., for defendant. 


Rerrix, C. J. By several acts of the General Assem- (445) 
bly, prior to 1823, the Cape Fear Navigation Company 
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was incorporated for the purpose of improving the navigation 
of the Cape Fear River. Its capital stock was created by sub- 
scriptions by the State and individuals, and was divided into 
shares of $100 cach, and the capital had been subscribed and all: 
expended in works on the river, which, though they had im- 
proved the navigation to a considerable extent, yet left 1t 1mper- 
fect in many places, so much so that the tolls paid but small 
dividends to the stockholders, and the value of the stock in the 
market fell one-half or more. In that state of things the com- 
pany applied to the Legislature for assistance by a further ad- 
vance of money, to be applied to the improvement of the naviga- 
tion, and thereupon the act of 1828, 2 Rev. St., 272, was passed. 
That act directs that for the purpose of completing the naviga- 
tion of the river Cape Fear from the town of Wilmington up- 
wards, the president and directors of the Board of Internal 
Improv ements should, on behalf of the State, subscribe to the 
stock of this company the sum of $25,000, to be paid in install- 
ments, not exceeding $10,000 in any one year, qut of the fund 
set apart for internal improvements. But the subscription was 
to be made on certain conditions, as follows: First, that before 
it should be made the stockholders should, within a certain time, 
give their assent to a reduction of the capital stock from its 
nominal amount of $100 to the share to a sum to be fixed by 
them, not exceeding $50 to the share. Second, that the stock 
which the State then owned in the company should be reduced 
in the proportion of the stock of individuals; that the property 
then belonging to the company and the subscription thereby 
authorized should, respectively, constitute parts of the capital 
stock of the company, and the State should have and own as 
many shares as the subseription there authorized should amount 
to, according to such reduced capital. Third, that the president 
and directors of the company should consent in writing that the 
Board of Internal Improvements should have the sole and exclu- 

sive direction of the operation of the works, the making 
(446) of contracts for the same, and all the nmprovements to be 

made on the river. Then are added these words: ‘The 
improvements in the navigation shall commence at Wilmington 
and regularly proceed up the river as far as the capital stock 
of the company shall admit.” In March, 1824, the stockholders 
assented to the act, and sunk the stock one-half by reducing the 
share of stock from $100 to $50, and the president and directors 
gave their consent in writing, as required in the act. Thereupon 
the Board of Internal Improvements subscribed, on behalf of 
the State, for five hundred shares of the redueed stock, amount- 
ing in value to $25,000, and proceeded soon afterwards to expend 
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for work on the river between Wilmington and Fayetteville the 
sum of $12,145.13, to which expenditures no objection is raised 
by the president and directors of the navigation company. 
When the subscription was made no certificate of stock was 
issued to the State nor any evidence given of the stock to which 
the State became entitled thereby, except the books of the com- 
pany themselves. But for some vears the State was treated as 
a corporation in the premises, and dividends declared and paid 
into the Public Treasury as upon the five hundred shares of 
stock thus subseribed, At the passing of the act of 18238 the 
Board of ee Improvements was organized under the act 
of 1819, ch. 2, and consisted of the Governor, as president er 
officto, and six commissioners to be chosen annually by the Legis- 
lature, one from each of the then judicial cireuits. It was eon- 
stituted a corporation for the purpose of preserving and improv- 
ing the fund for internal improvement thereby created, and dis- 
bursing such portions thereof as the Legislature might from 
time to time direct to be apphed to any such purpose, and had 
authority to appoint a principal and assistant engineers, as, in 
their opinion, the pubhe service might require, who should direct 
and superintend all the public works which the Assembly had or 
should authorize, and should receive such compensation as the 
board might allow, to be paid out of the revenue of the fund for 
internal improvements when adequate thereto. In 1831, 

by an act, chapter 21, it was provided that thereafter the (447) 
said board and corporation should consist of the Gov- 

ernor for the time being, the Public Treasurer, and one other 
person to be chosen annually bv the Legislature, and this last- 
named person, whom the act calls superintendent, was required 
to investigate the condition of all the incorporated navigation 
eompanies, and the lability to the State of each, in which the 
State was a stockholder, and the board was to represent the 
State at meetings of the stockholders jn all such companies. 

In 1831, the residue of the State’s said subscription, namely, 
the sum of $12.856. 87, not having been expended or called for 
by the company, remained in the Public Treasury. In April, 
1833, the president and directors of the navigation company 
communicated to the Board of Internal Improvements a resolu- 
tion passed by them, that, in their opinion, the interest of the 
company required that the residue of that fund should be ex- 
pended on the river below Fayetteville, and requested the at- 
tendance of the superintendent at the next general meeting of 
the stockholders on the first of June following, and pointed out 
certain improvements below Fayetteville which they desired to 
be made, and requested that one A. G. Keen, who had been in 
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the service of the company, should be employed to direct and 
carry them on, as he was an energetic man and a good practical 
engineer. The Board of Internal Improvements accordingly 
employed Mr. Keen as engineer to conduct the works. But 
being of opinion that a competent navigation had been made be- 
tween Wilmington and Favetteville, and that the interest of the 
company and the State required that the remaining fund should 
be laid out in works above Fayetteville, or such part of it as 
might be necessary to effect certain 1mprovements upon that 
part of the river, the board did not aecord with the resolution of 
the president and directors, that the money ought to be spent 
below, but undertook and carried on the works above Fayette- 
ville, and expended in that manner, as is alleged, the residue of 
the State’s subscription. In 18338 the board rendered to the 
company an account of those expenditures, to part whereof, viz., 

the sum of $1,375.53, the company objected, because it 
(448) was the salary of Keen and another engineer, which it 

was Insisted was a charge that ought not to be thrown on 
the company, but should be defrayed by the State. The point 
of difference not being adjusted between the Board of Internal 
Improvements and tle company, the latter withheld the divi- 
dends on the stock of the State for the purpose of making that 
sum of $1,375.53 whole to the company, and in 1887 the Legisla- 
ture gave directions to the Attorney-General to file an informa- 
tion against the company for settling the question. Accordingly 
the present information was filed, in which the various acts of 
incorporation and others amending them are set forth, and par- 
ticularly that of 1823, and also the several proceedings had 
under the same, as hereinbefore stated, and it prays that the 
State may be declared to be a stockholder in the premises to the 
extent of five hundred shares for the said subscription of $25,000, 
as from the day the same was made, and that a certificate or 
vroper evidence of stock may be issued to her therefor, and that 
the dividends declared to her, and not paid to her, or that ought 
to have been declared, in respect to the said stock, and have not 
been, but have been withheld, be paid to the State by the said 
company. The answer of the company admits that the certifi- 
cate and dividends were withheld as alleged in the information, 
upon the ground that the sum of $1,375.53 for salaries to engi- 
neers ought not to be charged to the company, and it insists still 
upon that objection. And, besides, while it admits that at that 
time no other objection was made to those expenditures, and 
that the company offered to settle the accounts as stated by the 
Board of Internal Improvements, if the State would pay that 
sum of $1,375.53 out of her own funds, yet the answer now 
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insists further that the whole expenditure above Fayetteville was 
improper and unlawful and not binding on the company, and 
therefore ought not to be charged or allowed against the com- 
pany. It states that the offer to settle on the part of the com- 
pany was made both in ignorance of its rights and by way of 
compromise, and, therefore, ought not to conclude the 

company, unless in fact and law that be the proper mode (449) 
of settlement. That the charges were proper, that an- 

swer states, the company cannot admit, because the detailed 
accounts and the vouchers for the sums stated to have been paid 
are in the possession of the Board of Internal Tmproyenients 
and have not been accessible to the company’s officers. But if 
those payments were actually made, the answer states they ought 
not to be allowed in payment of the State’s stock, for the several 
reasons following: That it was greatly to the advantage of the 
company that the lower portion of the river, between W ilming- 
ton and Fayetteville, should be improved, so as to have an easy 
and safe navigation throughout the year, and that until that 
was effected none of the funds of the company should have been 
diverted therefrom or laid out about Fayetteville; that the act 
of 1823 stipulates, and it was oue of the terms on which the 
act was accepted by the company, that the navigation should be 
completed from W ilmington upwards, by commencing the 1m- 
provements at W ilmington, and regularly proceeding up the 
river, as far as the capital would admit : that the navigation 
between Wilmington and Fayetteville w as not completed, but 
might in many places have been yet further improved, and that 
the whole sum of $25,000 nught judiciously have been expended 
below, and that therefore none of it should have been expended 
above Fayetteville; that in 1823 there were competent engineers 
appointed by the Board of Internal Improvements and in the 
publie service whose duty it was to superintend these improve- 
ments, and upon whose agency and assistance, In advising, lay- 
ing out and directing the operations on the river, the company 
relied, when it agreed that the Board of Internal Improvements 
should have the exclusive direction of the works: that before 
1831 the public engineers had been discharged and the board 
had no skillful assistant, and in the operations of 1832, above 
Fayetteville, that the board disregarded the plans and recom- 
mendations which had been proposed by an able eivil engincer, 
and employed as their agent A. G. Keen, who was an unin- 
structed and unpracticed engincer, and-expended the large 

sums before mentioned without effecting any useful end, (450) 
and to the injury of works previously erected; and, finally, 

that against the expenditures above Fayetteville for any pur- 
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pose, and especially against those actually made, and against 
the employment of Keen as agent, the president and directors 
contended and protested before the expenditures were incurred. 
The answer further insists that the State’s subscription was pay- 
able within two and a half years after it was made, and that 
for such parts as were not thus paid interest may be charged 
as a just set-off against the dividends claimed. As the amount 
of expenditures above Fayetteville, though not denied, are not 
admitted in the answer, the cause necessarily goes before the 
master for an inquiry on that head. But as there can be hardly 
a doubt that the accounts rendered by this public board were 
right, so far as to be founded on actual expenditures, and the 
navigation company is not disposed to contest that point, the 
cause has been argued on the latter points with the view of 
obtaining instructions to the master as to the principles of taking 
the accounts, or probably to enable the officers of the State and 
company to terminate the controversy without going before the 
master. In the argument those questions above were discussed 
which are raised in the answer, and upon each of them the 
opinion of the Court is in favor of the State. 

Upon the original matter of difference, that is to say, to which 
of the parties the salaries of engineers and agents, employed in 
laying out or conducting the works, should be charged, the Court 
entertains no doubt. Like every other disbursement out of the 
subscription of $25,000 before the money was actually paid into 
the treasury of the company, it was, in the first instance, to be 
defrayed by the State, and then allowed as a credit in account 
with the company in part payment of the subscription. 

The argument for the defendant, indeed, was not placed on 
any express provision of the act of 1823. But inasmuch as that 
act puts the work under the direction of the Board of Internal 
Improvements, and inasmuch as the act of 1819 gives the board 

the power of appointing engineers, whose duty it was to 
(451) superintend all the public works, and inasmuch as the 

compensation of those persons was to be paid out of a 
public fund, it was inferred that engineers employed by the 
board upon this work were to be paid out of that fund also. 
But the Court cannot yield to that interpretation of either of 
those acts. By the act of 1819 the Legislature did not mean to 
provide an engineer for every navigation, canal, or turnpike 
company, and relieve them from all or any expense in procuring 
the services of such a person. The language of the act limits 
its operations to public works, that is, to such as had been or 
might be authorized by the Legislature for and on account of the 
State. We know that about that period many experimental sur- 
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veys were directed, so many and so extensive as to occupy the 
engineers employed for a long time. We believe it true that, at 
the solicitations of companies and of their respective local engi- 
neers, the Board of Internal Improvements often sent their 
engineers to view or review particular works or parts of works. 
But the State’s engineer acted in such cases only as a consulting 
engineer and for the greater satisfaction of the company and its 
immediate officers, and without authority to direct or control. 
And we believe, too, that those services were gratuitously ren- 
dered or not, according to the importance attached to the work 
by the board, as one of publie utilty, and, if not gratuitous, they 
were compensated as might be stipulated in cach case between 
the company and the board. It certainly was never thought 
that the public had undertaken to superintend all the enterprises 
of the numerous companies formed to effect some work of this 
character. Each company was left to its own direction, and to 
select engineers and agents for itself, and to choose between their 
plans, and they cannot, therefore, lay to the State the failure of 
their undertakings. The salary of the engineers employed in 
the case before us is as proper a charge against the company as 
the wages of any hireling or day laborers employed under him. 
Upon the next point we do not stop to inquire into the purpose 
or conditions of the offer of the company to allow all the 
expenditures, except the engincer’s salary, as concluding (452) 
the company, because, in the opinion of the Court, the 
objections to the expenditures are untenable, and the State 1s 
entitled to credit for them, such as may appear to have been 
made, imdependent of any such consent ‘of the company. The 
franchise is granted to the company for the whole river, to its 
source, and the grant must be taken to have been founded upon 
considerations of general utility as well as the emolument of the 
private adventurers. It is obvious that the public interest must 
be promoted by making a navigation as high up the river as 
possible, at least as hig has w ould, upon the whole fiver, ewirn 
tolls that would adequately remunerate for the outlay. ‘And it 
is also obvious that there might be a difference of opinion, prob- 
ably founded on a difference of interests, between the eommu- 
nity and the stockholders as to the point up the river to which 
the improvements should be carried, inasmuch as the difficulties. 
of the improvements increase and the profits to be derived from 
those particular improvements decrease with the ascent up the 
‘stream. Indeed, as works of this character are generally of 
peculiar interest to persons residing on the projected line of 
navigation, the stock is often taken for the most part by those 
who are thus interested, among whom there may be a similar 
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contrariety of views, or their interests may lie higher or lower 
on the stream. When, therefore, in this case, there were works, 
taking Fayetteville as the mean point, above and below, in an 
unfinished condition after the expenditure of a large capital, and 
application was made to the Legislature to enable the company 
to complete those works by the further subscription of capital, 
it cannot surprise if that body should take the occasion to pro- 
mote that interest which is peculiarly pubhe, as far as might be 
compatible with justice to the private stockholders, and to pro- 
vide as far as possible against the waste of the funds either by 
extravagance of expenditure or losses through undertakings in- 
judiciously begun without funds for their completion; and to 
those ends should consent to subscribe, only on condition, that 

the money should be laid out, either in a manner specially 
(453) set forth in the act or generally under the directions of 

the Legislature or other agents of the State. Such appear 
to have been the motives for the. act of 1823, and such, it seems 
to us, are its provisions. By it the sole and exclusive direction 
as to the improvements to be made and the contracts for affeet- 
ing them is conferred on the Board of Internal Improvements, 
and that merely by force of the enacting words; but to render it 
yet more exclusive of the interference of the officers of the com- 
pany the latter are required to renounce in writing any powers 
upon thosé poimts. But it is said that the act itself confines the 
board to a particular method of working, by requiring the im- 
provements to commence at Wilmington and regularly proceed 
up the river, and that no money ought to be laid out above until 
the navigation be completed below; and that here the river is 
yet susceptible of improvement below Fayetteville. If the act 
gave any specifications of the improvements which the Legisla- 
ture contemplated as completing the navigation, if it referred to 
any surveys or plans as guides to the board to which the execu- 
tion was confided, we should hold that a departure therefrom 
was injurious to the company. But there are no such specifica- 
tions or references, but only a general direction that the board 
should begin at Wilmington. It is, necessarily, then, left to the 
judgment and discretion of the board what improvements were 
necessary at the different points below and to what extent they 
must be carried to be complete before the field of operation above 
was entered upon. It was considered safe to leave this discre- 
tion to the board. It must necessarily reside somewhere. It 
had before been in the officers of the company, under the super- 
vision of the stockholders, but had been transferred by them to 
the agents of the State. It is absurd to understand that the 
works were to be completed below in the sense that they should 
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be perfect before there should be any progress up the river. We 
understand the provision as directory to the board to finish what 
it might deem it necessary to begin lower down before anything 
above was undertaken. In other words, the work and mode of 
conducting it, as it had before been in the discretion of 

the directors of the corporation, was then to be in the (454) 
discretion of the Board of Internal Improvements, acting 

on behalf of the public, subject only to the general direction to 
commence below. If that board should abuse its powers inju- 
diciously or wantonly or corruptly, it was open to the company 
to apply to the Legislature to restrain or remove them, reverse 
their decisions, or “afford any other measure of redress. For, 
in truth, the board is a mere ‘political agent, the creature of the 
Legislature e, and subject in all poms to its control, and confiding 
this matter to the discretion of that body was much the same, 
ouly more convenient, as retaining it in the discretion of the 
Legislature itself. Upon the last point the general rule is that 
the State never pavs interest unless she expressly engages to do 
so. But it does not in this case appear that the inoney was due, 
or, consequently, that interest could accrue. By the subserip- 
tion the State became a stockhelder, inasmuch as no other period 
is fixed for her becoming so. It is not stated when the money 
was pavable, according to the actual terms of subscription, and 
it is probable there were no installinents designated otherwise than 
is mentioned in the act. According to that, the nloney was to be 
paid in sums “rot exceeding $10,000 in any one vear.”” Now, as 
this money was to be laid out on the river, and could not be 
apphed to any other use, and as it was to be laid out under the 
direction and in the diseretion of the Board of Internal Im- 
provements, it would seem naturally to follow that it should 
be paid at such times and for such purposes as to the board itself 
seemed meet, with the limitation that not more than certain in- 
stallments should be paid. Asa bargain this would seem a hard 
one, with the advantage greatly preponderating on one side, 
and so it would be were the parties private persons only. But 
it is to be remembered that the State is the contracting party, 
and the board an impartial arbiter, having no interest except 
so far as the members were citizens, and, at all events, that if 
the board erred the Legislature would always be ready to correct 
the error and do justice to the citizen. Had the board 

unreasonably delayed the work or withheld the payment (455) 
of the subscription, that the proper measure of redress 

would, upon application of the company, have been promptly 
supplied, cannot be doubted. But the company cannot assume 
the power of self-redress by withholding the State’s dividends 
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for a supposed and independent demand against her, not acknowl- 
edged by her and not provided for by an appropriation. But 
here it does not, in truth, appear that the company applied to 
the board, even, for an earlier expenditure or payment of the 
money, much less that such an application was made known to 
the Legislature; and, certainly, the State cannot be charged with 
interest not promised, before a specific demand. Having thus 
disposed of the questions made in the pleadings and at the bar, 
the Court has only to say further, that if the defendant wishes 
the inquiry as to the sums actually laid out by the board, 1t must 
be ordered, with instructions in conformity with the opinions 
here given. 
Per Curiam. Decreed accordingly. 


Cited: Bledsoe v. State, 64 N. C., 397. 


(456) - 
JAMES SMITIT v. SAMUEL BEATTY. 


1. Weakness of mind alone. without fraud, is not a sufficient ground 
on which to invalidate an instrument. 


2. Nor will old age alone, without fraud, have that effect. 


8. But excessive old age, combined with weakness of mind, May con- 
stitute a ground for setting aside a conveyance. 


4. A vendee who knows there is a gold mine on the land for which 
he is contracting is not compelled to disclose that fact to the 
vendor; but if he is interrogated as to his knowledge of a mine, 
and denies the knowledge of which he is possessed, this denial 
will make the transaction fraudulent. 


Tuts was an appeal from an interlocutory order of the Court 
of Equity of Lrnco.n, at Spring Term, 1843, his Honor, Dick, 
J., presiding, directing the injunction which had been obtained 
in the case to be continued until the hearing. 

The plaintiff charged in his bill that he was a very old man— 
seventy years of age—and unable to make a contract; that he 
was addicted to drinking ardent spirits to excess, and that the 
defendant, well knowing his infirmities and that there was a 
valuable gold mine on the plaintiff’s land, of which the plaintiff 
was ignorant, plied him with spirits, in the absence of his son 
with whom he lived and who usually took care of him and 
advised him in his affairs, and under these circumstances ob- 
tained from him a lease of his land for a term of five years from 
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August, 1842, at a rent of one-tenth of the gold that should be 
inade on the land. The plaintiff further stated that the defend- 
ant pretended to lim that he was only about to make an effort 
to discover whether there was gold on the land, when in truth 
and in fact he had at several times before picked up con- 
siderable quantities of gold on the surface of the said (457) 
land; and that when he was interrogated on the subject 

he denied that he had ever found gold ou the land, and he was 
doubtful whether any could be there procured, The plaintiff 
further averred that the rent of the land is worth one-third of 
the gold made on it. The bill praved for an injunction to re- 
strain the defendant from working the land (which was granted 
by a judge out of court), and that the lease be decreed to be 
surrendered, as having been obtained by fraud. 

The defendant in lus auswer adniuts the lease, but denies that 
the plaitiff was incapable to make a contract from old age or 
any other cause; denies that he was under the influence of ardent 
spirits when the lease was made; denies that he decoved him 
from ins son’s to his own house to procure the lease, or that he 
used any means to intoxicate hin, or that he was then mtoxi- 
cated. He admits that he had, before the date of the lease, 
found between ten and twenty pennyweights of gold on the land. 
and says he told the plaintiff he had found a place on his land 
where he thought gold could be procured. He states that they 
then agreed upon “the lease set forth in the bill, and it was 
attested by two respectable neighbors. He admits that the plain- 
tiff lives with his son, but denies that he ever heard that he con- 
sulted his son on affairs, important or unimportant. ITe denies 
that he was ever asked, before the exceution of the lease, whether 
he had ever found gold on the land, or that he ever said there was 
10 gold on or in the said land. He demies that he leased the 
land merely to examine it for gold, and states that he did not 
know himself the value of the mine, a matter which,it would be 
nupossible for any one to ascertain by simply finding a few 
pennyweights on the surface, aud that it is vet but conjecture 
what the mine will prove to be worth, though he admits it to be 
a good oue at present. He further states that surface mines do 
not reut for one-half of the gold made, but that the customary 
range of rent for such mines is from one-sixth to one-fifteenth. 
He avers that he has tendered the plaintiff all the rent 
due him, and denies all fraud, ete. (458) 

On the coming in of the answer the defendant moved the | 
court to dissolve the injunction. The motion was refused, and 
the injunction ordered to be continued to the hearing of the cause. 
The defendant, by leave of the court, appealed from this decision. 
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Alexander, Hoke and Osborne for plaintiff. 
Caldwell for defendant. 


DantEL, J. Weakness of mind alone, without fraud, does not 
appear to be a sufficient ground to invalidate an instrument. It 
is said that a court of equity will not measure the size of people’s 
understandings or capacities. 1 Mad. Ch. Pr., 280. Excessive 
old age, with weakness of mind, may be a ground for setting 
aside a conveyance obtained under such cireumstances. But old 
age alone, without some proofs of fraud, will not invalidate a 
transaction. 1 Mad. Ch. Pr., 283. The answer denies that the 
plaintiff was incapable to contract when the lease was made, 
either from old age or intoxication. A vendee who knows that 
there 1s a gold mine on the land is not compelled to disclose that 
fact to the vendor. But if he is interrogated as to his knowl- 
edge of such a thing, and he then denies any knowledge of the 
mine, this denial will make the transaction fraudulent. The 
defendant admits that he had picked up some gold on the land 
before the lease was executed, and he does uot state in his answer 
that he disclosed that fact to the lessor. But he expressly denies 
that he was ever interrogated by any one on that subject.or ever 
made any false representations concerning the gold so by him 
picked up. | 

The nature of the rent reserved in the lease clearly shows the 
lessor knew for what purpose the lease was taken by the lessee. 
It seems to us that the defendant has fully and fairly answered 

every material charge and allegation in the bill, and that 
(459) he has expressly denied every charge which, if undenied, 

would authorize a court of equity to declare the lease 
fraudulent. We therefore think that the order made by the 
court below, continuing the injunction to the hearing of the 
cause, was erroneous, and that the injunction should have been 
dissolved. | 

Perr Curiam. Ordered to be certified accordingly. 


Cited: Suttles v. Hay, 41 N. C., 127; Hartley v. Estis, 62 
N. C., 169; Bond v. Mfg. Co., 140 N. C., 383. 
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(460) 
BARTHEUS J. CRAWLEY vy. AUGUSTINE TIMBERLAKE. 


1. A vendor of land cannot, after the contract. cut timber for sale. 
unless the privilege be reserved, although he is to retain the 
possession for some time. 


2. But where a vendor is to retain possession of land. used for the 
purposes of agriculture. for another year. he may use the tract 
for cultivation as a judicious owner would himself do or would 
allow a tenant to do: and. therefore. if. according to the state 
of the property, the proportion of wooded and cleared land. and 
the course of crops or usages of agriculture in the particular 
part of the country. it would be prudent and proper to clear 
the land from which the wood was cut. the wood cut in that 
way might be sold by the vendor. 


3. Ordinarily a court of equity will net compel a vendee to accept 
eveh a doubtful title. though protected by covenants from the 
vendor. unless he has agreed to take the title at his own risk. 


4. But where the conduct of the vendee satisfies the court that he 
has intentionally renounced his right to the judgment of the 
court upon the title. and for some reason of his own has chosen 
to take a convevance without eximination of the title. though 
he has had full opportunity to make such examination, the court 
will decree a performance on his part without inquiring tnto the 
title. 


This matter of waiver or renunciation is not a conclusion of law 
from any particular incident. but is a conclusion of fact deducible 
from all the acts of the parties, as evidence of the intention of 
the purchaser in acting as he did. 


pa 
: 


6. Where the contract was for a convervance in fee. and the deed 
executed conveyed by mistake an estate for life only. the vendor 
will of course be decreed to execute a conveyance in fee before 
he can ask any assistance from the court. 


THis cause was removed to this Court by consent of parties, 
from Caswett Court of Equity, at Spring Term, 1843. 

The facts stated in the plaintiff’s s bill are as follows: 

In November, 1835, the parties made a written contract 
whereby the plaintiff agreed to sell to the defendant a (461) 
tract of land containing 166 acres and situate in Caswell 
County, on which the plaintiff then resided, at the price of 
$1,700, payable on 25 December, 1836, at which time the plain- 
tiff was to give the defendant possession and make him a good 
title. In December, 1836, the plaintiff let the defendant into 
possession, on the payment of $300, which was all he could make 
at that time. On 25 February, 1837, the defendant made a fur- 
ther payment of $833, and the plaintiff then made him a deed 
for the land, containing an acknowledgment of the payment of 
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the whole purchase money, the plaintiff being ignorant of the 
effect of that clause at law and expecting the defendant to pay 
him the residue of the price, and interest, as he might be able. 
But upon demand the defendant refused to make any further 
payment, and being sued therefor, he pleaded in bar the release 
contained in the deed. Besides the stipulation to convey the 
land, the plaintiff bound himself to have certain repairs of the 
dw clling-house on the land, that were then going on, completed. 

In April, 1840, the plaintiff filed his bill praying that the 
release might be put out of his way and that an account might 
be taken of the purchase money and the payments made there- 
for, and that he might have a decree for the balance that might 
be found due to him in respect thereof. 

The defendant pleaded the release in his deed, and upon that the 
cause was brought to this Court and the plea overruled. Crawley 
vr. Timberlake, 36 N.C., 346. The defendant then answered, and 
the parties proceeded to proofs, and now the cause comes back, 
upon an order of removal, for hearing. The answer states that 
the defendant at the time he made the contract resided in Meck- 
lenburg County, in Virginia, and did not know the boundaries of 
the land; that he wished to remove from Mecklenburg, and pur- 
chased the land from the plaintiff for a place of residence; that 
during the treaty the plaintiff represented to the defendant that 
the dividing line between North Carolina and Virginia, which 

is the northern boundary of the land in question, was 
(462) about forty or fifty yards to the north of the dwelling- 

house, and so included a parcel of land (which turns out 
to be eight or ten acres, according to the defendant’s allegation) 
and a fine spring thereon and convenient to the dwelling-house, 
which was that used by the plaintiff and expected to be used by 
the defendant, and that without having the use of that spring 
the defendant will suffer great inconvenience; that on the south 
side of the dwelling-house a public road runs within a few yards, 
so that there is on that side no convenient situation for necessary 
outhouses for a family; and that unless the defendant had be- 
heved that the line forming the northern boundary had been as 
by the plaintiff was designated, as before stated, and included 
the land containing the spring and the area specified, he would 
not have made the purchase; that at the time the defendant paid 
the sum of $300 and took possession he did not know that the 
line did not run as it had been represented to him, but that he 
then believed that it did; that soon afterwards he learned from 
the neighbors, and believes, that the line did not so run, but 
that it ran within three feet of the dwelling-house and through 
some of the outhouses, and left out the spring, which belonged to 
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one Alexander Kent, and that the plaintiff had offered to pur- 
chase it from Kent, and could not. The answer then states that’ 
the defendant has not had a survey made of the land, and he 
cannot therefore state whether or not the tract contains 166 
acres, exclusive of that contained between the line on the north 
and the lne shown to him as aforesaid, but that at all events 
the loss of the spring and of the stp of land on the northern 
side of the tract very much impair the value of the land as a 
place of residence, aud would have prevented the defendant from 
purchasing had he known the true state of the boundary and 
title. “But,” the answer proceeds, “having sold his residence in 
Virginia, in consequence of lis supposed purchase as atoresaid., 
and paid #300 of the purchase money after lis removal, and 
before he was apprised of the Imposition which had been prac- 
ticed on him, he could not conveniently rescind the contract, 
though he determined to resist the payment of the amount 
DE omised, for the reason of the false representations afore- (453) 
said. This defendant did not eall for a deed, but the 
plaintiff, anxious to consummate the imposition waieh he had 
begun, had it prepared and tendered it, with the acknowledgment 
of the full payment of the purchase money, and the defendant 
after paving the further sum of $853 received said deed.” The 
answer further states that the plaintiif did not have the work 
done on the house, specified in the contract, and that the de- 
iran a nen CO eniened to spay about dees for aa it 5 


i ae detondas ant ie plaintift cut a ee ee i “of miaable 
timber for sale, nud sold the saine for considerable sums, of all 
which the defendant had no knowledge until he came into pos- 
session, And for this reason and the misrepresentations of the 
plaintiff the defendant insists he can have no relief, 

The answer further states that the defendant has discovered 
that the ‘eed made by the plaintiff conveys only a life estate, 
and not the fee, and insists that for that reason also the plaintiff 
is not entitled to a decree. 


Morehead & Werr for plaintiff. 
Graham for defendant. 


Rerrirx, C. J. The deed which the plaintiff exceuted has not 
been exhibited by either party, so that the Court cannot declare 
how it operates, whether as a conveyance of the fee or of an 
estate for the life of the defendant. Supposing it to be the 
former, the Court is of opinion that the plaintiff would be 
entitled, without any further act on his part, to a decree for the 
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balance of the purchase money according to the contract, and 
interest from 25 December, 1836, subject to proper deductions 
for the repairs not made and for the waste committed, if any. 
As to the repairs, there is evidence prima facie to raise a claim 
for some deduction; and as to waste, there is evidence sufficient 
to direct an inquiry. But, in conducting that inquiry, 
(464) it 1s proper the master should have the benefit of the 
Court’s instruction upon a point which might be raised 
on the evidence. On the part of the defendant it seems to be 
supposed that he may claim a deduction for all the sales of wood 
by the plaintiff during that vear, without regard to the purpose 
for which it was cut; while the plaintiff insists that he is not 
hable at all, because the wood sold by him was cut from his 
new-ground, or land then cleared for cultivation. We think the 
true rule is between them. A vendor cannot cut timber for sale, 
after the contract, unless the privilege be reserved. On the 
other hand, if a vendor is to retain possession of land, used for 
purposes of agriculture, for another year, it must be assumed 
that he is to use the tract for cultivation as a judicious owner 
would himself do or would allow a tenant to do, and, therefore, 
if, according to the state of the property, the pr oportion of wood 
and cleared | land and the course of crops or usages of agriculture 
in the particular part of the country, it would be prudent and 
proper to clear the land from which the wood was cut, we should 
hold that the wood eut in that way might be sold by the vendor. 
It may be for the benefit of the vendee to open the land and 
prepare it for cultivation, and, at any rate, it is one of the 
reasonable advantages reserved ‘by the vendor in retaining the 
use for a period, and the sale of the wood as a part of the ‘fruit 
of his labor employed in a reasonable use of the land. ‘It stands, 
we think, much upon the saine ground with the rule laid down 
respecting waste, as between a tenant for hfe and the remainder- 
man, in Shine v. Wilcox, 21 N. C., 681. With those exceptions 
the plaintiff would be entitled to have the principal and interest 
due him computed, and an immediate decree therefor, provided 
he has conveyed in fee. For that position the reasons will be 
stated. A court of equity is always inclined to see that a vendee 
gets a good title, and will not compel him to accept one that is 
even doubtful, though protected by covenants from the vendor, 
unless he has ‘agreed to take the title at his own risk, or by his 
conduct satisfies the court that he intentionally renounces 
(465) his right to the judgment of the court upon the title, and 
for some reason of his own chooses to take a conveyance 
without examination of the title. Of course, an agreement that 
the title is at the risk of the purchaser stands upon its own obli- 
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gation and needs no explanation. What may or shall amount 
to such a renunciation or walver requires, perhaps, some obser- 
vations in order that the opinion of the Court may be perfectly 
comprehended. Generally speaking, one would expect a pur- 
chaser, before he did anything in execution of a contract, to 
satisfy himself, in the first place, that the title he would get 
would be such as he had contracted for; and, therefore, when 
he takes steps under the contract, such as the payment of the 
price and entering Into possession, a saree arises either 
that he is satisfied as.to the title or with the covenants he is 
to get for it. Hence, in a number of cases it has been held that 
if a purchaser take and remain in possession a considerable time 
after the abstract is delivered to him, making no objection to the 
title, he waives his right to an examination of the title, and, at 
the instance of the vendor, a specific performance will be decreed 
i once, without a reference as to the title. Fleetwoud v. Green, 
15 Ves., 594; Margravine of -Lnspach v. Nocl, 1 Mad., 310.) It 
is true that this matter of waiver is not a conclusion of law from 
any particular incident, but it is a conelusion of fact, deducible 
trom all the acts of the parties, as evidence of the intention of 
the purchaser in acting as he did. Hence, nothing ean be m- 
ferred from taking possession, if it be agreed that it shall not 
be deemed a waiver of objections to the title. So possession 
taken, by the agreement, at the tune of entermg into the contract 
of purche ise has been held to argue nothing 6n this point, because 
one cannet be supposed to give up defects of title, of which he 
had and would have no means of information, until he should 
get the abstract. Airtland rv. Pounsett, 2 Taunt., 145; Sterens 
we. Guify, 8 Russ. 171. But in buriett ve. Brown, 1 Jac. & 
Walk., 168, a purchaser, after the delivery of the abstract, which 
disclosed a reservation of the right of sporting not before 
communicated to him, entered into possession and paid (466) 
the greater part of the purenase money without objecting 
to the reservation, and he was considered as havi ing waived the 
objection, though he afterwards took it, and he was compelled to 
performance without a reference and without co:pensation, 
though the seller’s sorero: had, without authority, promised 
reasonable ecoimpensation when the vendee made known his claim 
for it. The cases which have been stated arose upon articles 
on bills for specific performance, and if im those eases it was 
decreed without deciding the purchascr’s objections to the title 
or even hearing them, much more is the ee obhged to hold 
the defendant bound by his conduct in this case. He did not 
enter into possession as soon as the bargain was made, and with- 
out the opportunity of inaking surveys and examinations of the 
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title. He had more than a year to satisfy himself on those 
points, and then, without taking any step to ascertain whether 
a good title could be made to any part of the land, or whether 
the boundaries of the seller’s conveyances would cover all the 
land shown to him upon the treaty, he, at the time appointed, 
sought to be admitted and was adinitted into possession upon 
the payment of part of the purchase money, promising payment 
of the residue as soon as he could. Le afterwards made further 
payments—in all, more than half of the purchase money—and 
has remained in the enjoyment of the estate ever since, and as 
far as he states or as appears to the Court, made no objection to 
the title or to the parcels until they were stated in his answer in 
this cause. He made no application to the plaintiff to rescind the 
contract or to allow a compensation in respect of any deficiency 
in the premises sold or represented to be sold. The case, thus 
viewed, is fully within the adjudications cited. For, if from 
any acts could be deduced a waiver of objections, these afford a 
satisfactory ground of inference and conviction. [ut this case 
is much stronger than any of those cited,-in that, two months 
after possession taken and after the defendant had actual and 
exact knowledge of every objection he has been able since to 

‘aise, he made is second payment and took a deed as in 
(467) execution of the contract. Under such circumstances we 

must hold that everything was waived but such remedy as 
the covenants of the deed would give, or for such matters as 
would not be within the deed, namely, the repairs or waste. 
Clanton +. Burgess, 17 N. C., 13. But such waiver, as a facet, 
is not left merely to inference from other facts. — 

The answer explicitly states that the defendant did not rescind 
the contract on account of his own convenience, although he was 
aware of the objections, and knew, therefore, that he could not 
be compelled to go on. But he chose to do so, and accepted a 
conveyance for the land, as the plaintiff said he had sold it to 
him, and gives as his reason, besides the convenience of having 
a residence, that the deed had the clause of release of the pur- 
chase money, of which he meant to pay no more, as he thought 
the sum he had paid an ample price. Such a declaration surely 
puts an end to all claim of the defendant to favor, or an inclina- 
tion of a court of justice to relieve him from a full compliance 
with the contract on his part. The plain meaning of it is that 
because the plaintiff, as he conceived, had got a good bargain 
out of him, or, if he will, had taken some advantage of him, 
he (the defendant) was justified in getting any advantage he 
could over the other party, whereby he would not merely be re- 
lieved from the contract, or be justly compensated for deficien- 
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cles as estimated by an impartial tribunal of the country, but 
would get clear of the payment of a large part of the purchase 
money, aud at the same time hold the land sold, or said by the 
other party to have been sold to him. For the sake of over- 
reaching the vendor in the point of the purchase money, he made 
up jus mind to take the deed as it was, for the land as described 
in it, and for the title which the seller could make, and he cannot 
afterwards, when equity deprives him of the release, say hie did 
not get a good title. The plaintiff is not asking a decree for 
specific performance. He alleges that he has performed, and 
the defendant cannot deny that he gave the plaintiff reason to 
suppose that he was satisfied with his performance. The plain- 
tiff asks only that a release obtained from him by sur- 

prise, expressing the payment of money which never had (468) 

been paid, should not conelude him, but that the defend- 

ant should pay him the money thus expressed to have been paid. ° 
The defendant now admits the surprise, that the money was not 
paid, and that he accepted the deed for the sake of the release, 
and thereby got the land conveved without paying the money he 
contracted to pay, and when the other thought him still bound 
for it. Tt would scem that in such a ease the only deerce should 
be to declare the release to have been obtained by surprise, and 
that, notwithstanding the same, the money should be paid. The 
title cannot be gone into, for, having accepted it, however un- 
worthy the motive, the defendant cannot retract his acceptance 
and now raise objections in which he before acquiesced, We 
have, therefore, not thought it necessary to look into the evi- 

dence upon the question of boundary or of the representations 
made by the plaintiff at the time of the contract. We are satis- 
fied that all parties understood the Virginia line to be the north- 
ern boundary of the land, but we think it far from clear that 
the plaintiff represented that line to run at any particular place, 
or, if he had so represented it, that it would not in fact inelude 
the spring spoken of and the land to the north of the house. 
But in considering the equity of the plaintiff’s case we assume 
that the allegations of the answer as to the title are true, and 
hold that. nevertheless, the defendant cannot in this way take 
advantage of defects that, with a perfect knowledge of them and 
with a view to lis advantage therein. he onee, with his eves 
open, waived. This case has been thus far treated as if the deed 
were for the fee. It is said in the answer to Ye only for life, 
and it ay be so, though we can pereeive no reason why the 
defendant has not shown it to us, that it might he seen what it 
is. But should the answer give its true character, it would not 
affect the plaintiff’s right to a decree for the residue of the pur- 
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chase money, but would only call for a decree that he should first 
execute another deed for the land, as described in the deed already 
executed, in fee simple, to be approved by the master. We 

presume that deed calls for the State line as the northern 
(469) boundary, or, at all events, that it sets out the bounda- 

ries correctly and satisfactorily to the defendant, since he 
accepted it, and the objection in the answer is not that the bound- 
aries are not therein described as they were represented, but that 
they do not cover all the land it was represented they did. 
Therefore, the only defect in the deed is the mistake in the 
estate, which was a mere mistake of both parties. But as evi- 
dence of the defendant’s waiver of objections to the title, a deed 
of the one kind is as strong as the other would be, taking the 
one made to have been so made by mistake, which the answer 
does not question. Still the plaintiff ought to be required to 
make another deed, such as he admits he was bound to execute, 
and says he had executed, in the same manner as he would be 
required to do if this were a bill for specifie performance and it 
were decreed without a reference as to the title. 

Therefore, if the defendant chooses, he may have a reference 
to the master to inquire whether the deed made to him does con- 
vey the fee simple, and, 1f not, to inquire and settle a proper one 
for that purpose for the same-land. And there must be a refer- 
ence to state the sum due the plaintiff in the premises, and 
what deductions are to be nade therefrom, if any, by way of 
compensation for the repairs not made by the plaintiff aecord- 
ing to the coutract, and for waste in the improper cutting of 
timber or wood, and selling the same from the land by the plain- 
tiff after the sale by him. 

Per CURIAM. Decreed accordingly. 


Cited: Mendenhall v. Parish, 53 N. C., 106; Faw v. Whit- 
tington, 72 N. C., 823; Mayer v. Adrian, 77 N. C., 94; Hughes 
v. McNider, 90 N. C., 253; Jones v. Britton, 102 N. C., 186, 
187; Bank v. Loughran, 122 N. C., 671. 
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(470) 
REESE JOIINSON, py wis GUARDIAN. Vv. ANN IKINCADE. 


1. Idiocy or lunacy is an insuperable impediment to the contracting 
or marriage. 
2. A court of equity in this State. under the powers conferred by the 


act of Assembly, Rev. Stat.. ch. 89. has authority to pronounce a 
Inarriage Hull and void from the beginning for want of capacity 
in one of the parties, and te decree a diraree on that account, 
there having been a mnurriage de fucty, 


3. Whether a marriage, where one of the parties is an idiot, be void 
at the conmnon faw, and whether. therefore, it may be unnecessary 
to have its nullity declared by a judicial sentence. vet it Seems 
fit and convenient that the invalidity of such a marriage showld 
be directly the subject of judicial sentence, 


Ho 


. An inquisition finding idiocy or Iuniacy is open to being rebutted by 
an opposing party. Whether, in this State. in the absence of 
opposing testimony, it is sntiicient pride faeie evidence on which 
to found a decree of nullity and diverce, quere. Tn England. it 
sees the ecclesiastical courts look on ai finding of this fact as 
only a part of the requisite proot of unsoundness of mind, and 
demand direct evidence to be taker in the cause of that fact. 


Tus cause, having been set for hearing at Spring Term, 1843. 
of Rowan Court of Equity, was then, bv consent of parties, 
removed to the Supreme Court. 

it was a suit instituted in behalf of Reese Johnson by his 
committee against Ann Kineade, falsely called Ann Jobnson, 
for the purpose of having declared the nullitv of a imarriage 
de facto between the parties. The bill was filed 15 October, 
1841, and states that Reese Jolmson was au idiot from his nativ- 
ity, resident in the county of Rowan, and that just after he 
obtained the age of twenty-one years an inquisition was duly 
held upon a writ for that purpose, issued by the court of Rowan, 
at August Term, 1827, whereby it was found bv the verdict of 
a jury that the s said Reese was of unsound mind, and was and 
had been from his nativity an idiot, and that thereupon 
the said court appointed a guardian and committee of Ins (471). 
person and property, and took them under lis care, and 
that the said inquisition and appointment of a committee was 
never reversed or superseded, but remained in full force up to the 
filing of the bill. The bill further states that the said Reese was 
entitled to a small property, which under the management of 
his committee had, after supporting him, accumulated to the 
value of about $3,000. And the bill then further charges that 
with the view of gaining some interest in the same, the defend- 
ant, Ann Kinéade, in September, 1841, procured a marriage to 
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be celebrated between the satd Johnson and herself before a 
justice of the peace in the town of Salisbury; that in truth the 
said Reese was, from mental weakness, incapable at the time of 
understanding the nature of the contract of marriage or per- 
forming any “of the duties arising out of the relation created 
thereby, and that all that was well known to the defendant ; that 
to effect ler said end the said Aun confederated with onc Sam- 
uel Owens and one Alpheus Howard, and that they, without any 
previous courtship or acquaintance between the parties, and care- 
fully concealing their object from the knowledge of the com- 
nuttee and other friends of said Reese, brought or procured him 
to come with them from the country to Salisbury on a certain 
day in September, and Owens and Howard procured the license 
from the clerk, without allowing the party limself to go with 
them to the ofiice, aud immediately took him privately before a 
justice of the peace, to whom he was entirely unknown, and had 
the ceremony performed, then and there deceiving the magis- 
trate as to the plaintif? s capacity, and obtaining the marriage 
by fraud and circumvention practiced on the plaintiff. The 
answer admits the marriage, and insists on its validity: It 
denies that the defendant at the time had any knowledge of the 
nquisitigu, or that the said Reese was under guardianship, and 
it insists that he was not an idiot, but had capacity to contract 
inarriage, and, as evidence thereof, the answer states that she 
heard her husband say that he was a member of the Pres- 
(472) byterian ehurch, and further, that on the night of the 
day of the marriage one Blackwell, who married the sis- 
ter of said Reese, and was well acquainted with him, came to the 
house in which the said Reese and Ann were, for the purpose 
of persuading him to leave her, and that upon that occasion the 
said Blackwell said to the said Reese that he had better read his 
Bible than live with the defendant. The answer further states 
that the defendant entered into the marriage from inotives of 
affection for the said Reese, and not with the interested pecu- 
nlary purposes imputed to her; that the parties lived together 
harmoniously “for some time,” and that the defendant believes 
they would have continued to do so but for the interference of 
his relations, who were desirous of securing his property to 
themselves ; for that, on the oceasion before mentioned, the said 
Blackwell failed to prevail on the said Reese to leave the de- 
fendant, and that he then declared to them that he would spend 
$1,000 to have them separated, and that Robert Johnson, an 
uncle, and the committee of said Reese would spend $1,000 more. 
To this answer replication was taken, and the proofs having 
been completed, the case was set for hearing. 
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Caldwell for plaintiff. 
No counsel for defendant. 


Rerri, C.J. The evidence satisfies the Court of the extreme 
metal weakness, at the least, if not absolute fatuity from birth, 
of Reese Johnson. The inquisition of 1827 has been produced, 
and it finds this person to be “of unsound mind, and that he has 
been so from his infaney.” Pending this controversy there has 
also been a second inquisition, on w hich the jury, upon the testi- 
wiony of witnesses and also upon the production and examuuna- 
tion of the party in person, found him “to be an idiot, and that 
he was so from his birth.” It is not necessary to say whether 
the inqwisitions would or would not be sufficient prima facie 
evidence on which to found a decree in the absence of all 
opposing evidence. It is certainly open to being rebutted (473) 
by the defendant, and it seems that in England the eccle- 
siastical courts look on a finding of this sort as only a part ot 
the requisite proot of jnisonideices of mind, and demand direct 
evidence to be taken in the cawse of that facet. Such additional 
evidence has been offered in this case. The depositions were 
not, indeed, carefully taken or happily expressed; but 1t appears 
from the testimony of several witnesses that the party was 1gno- 
rant of the most common things in life: such as the parts of a 
dollar that are current, seed and harvest time of the usual crops 
of that part of the country, and the days of the week; and the 
witnesses give it as their opinion that he has been a natural fool 
or an idiot from birth. On the other hand, the defendant has 
produced no witness—none to speak as to the other party’s 
capacity at the time of the marriage or before; none to show a 
previous acquaintauce between the parties or any addresses paid 
to her, not even Howard or Owens, who attended upon the oeca- 
sion aud are charged to have participated in the alleged impo- 
sition, who ought to have been produced to repel that imputa- 
tion, and to establish, if they could, that the marriage and the 
arrangements leading to it were the acts of Reese Johnson, as a 
reasonable man, and not the contrivances of the defendant and 
her supposed confederates. This was the more indispensable as 
the respectable gentleman who performed the ceremony states 
that the application to him was in Salisbury, by Howard; that 
he hesitated to name the p&rties, that in ten or fifteen minutes 
the partics came, and with them Howard and Owens and an- 
other person; that he had never seen Johnson before, and had 
only a few words with him just before the marriage, which took 
place at once, and that immediately after the marriage Owens 
said Johnson was non compos mentis, and that he (Owens) had 


349 


IN THE SUPREME COURT. [37 


—— oe eee 


JOHNSON ?. IS ENCADE. 


furnished money to pay for the license, and he appeared to be 
much diverted. When to all this are added the known estimate 
put on this person’s understanding by his family, their distress 
at the oceurrence, the immediate measures taken by the nearest 

members of it to rescue him from this connection and in- 
(474) duce him to return to them, aud the short period required 

to effect that end, one cannot hesitate to believe that the 
party labored under great weakness, if not nearly total want of 
understanding, and was incompetent to make any contract, and 
especially one of such great importance as marriage; and, fur- 
thermore, that it was essentially solicited, procured and cele- 
brated clandestinely, whereby those concerned evinced a con- 
sclousness of the wickedness of bringing it about, and that it was 
necessary to their success to conceal their purposes from the 
relations and guardian of this unfortunate being. 

Being satisfied that such were the facts in this case, it only 
remains to consider whether this marriage in fact is void in law, 
and whether this Court is competent to pronounce it null. Upon 
each of those points our opinion is clear in the affirmative. It 
cannot be doubted that idiocy or lunacy is an insuperable imiped- 
iment to the contracting of marriage, as it is to the entering 
into any other contract. Whatever doubt may in a dark age 
have been dropped by writers on the Jaw, the intelligent commen- 
tators of modern times and most able judges unite in holding 
that a competent share of reason is necessary to the validity of 
the Wat OnIEl contract, for that it, as everv other, depends 
on the consent of the parties, and, without understanding, con- 
sent cannot be given. 1 BL. Com., 438; Turner v. Myers, 1 
Hogg. Cons., 416, and the cases there cited by ee Stowell, 
These authorities hold such a marriage void at common law, and 
by some it seems to have been thought unnecessary even to have 
its nullity declared by judicial sentence. However that may be, 
it is obvious that it-is convenient and fit in respect to the decent 
order of society, the condition of the parties and the succession 
of estates, that the invalidity of such a marriage should be 
directly the subject of judicial sentence. Hence, although the 
common law deems it void, it has been the constant course in 
England for the courts having the cognizance of matrimonial 
causes to entértain suits for declaring its nullity, as in other 
cases of marriages void by reason of a legal impediment, as in 

‘ases of impotency, duress, incest, or the hke. Earl of 
(475) Hssex case, 2 State Tr., 355. It has been thought by 
persons eminent in the profession that as there are no 
ecclesiastical courts, properly speaking, in this country, the 
Court of Equity, from necessity, succeeded here to the jurisdic- 
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tion of such questions. We are, however, spared the trouble of 
examining the point, since there cannot, we think, be a doubt 
that the jurisdiction is conferred by statute according to a fair 
and sound construction. The act, Rev. St., ch. 39, ae juris- 
diction both to the Superior Courts of Law and to the Courts 
of Equity “in all cases of applications for divorce,” and by the 
second section, taken from the acts of 1814 and 1827, it is enacted 
that when either party was and still is naturally impotent or 
has separated him or herself from the other and is living in 
adultery, “or any other just cause for a divorce exists,” the 
injured person may obtain a divorcee, cither from bed or board 
or from the bonds of matrimony, at the discretion of the court. 
The act creates and confers a jurisdiction over all matrimonial] 
causes, and includes necessarily, we think, the jurisdiction to 
pronounce the nullity of a marriage de facto for want of capac- 
ity. For although that case is not specially mentioned in the 
acts, and although the sentence in such case is not properly a 
divorce, whereby the bonds of matrimony are dissolved, but 
rather a sentence that the marriage never legally existed, and 
although, as we have before said, those large terms of the act of 
1827 do not confer the arbitrary power of divorcee, but inust be 
restricted to the causes enumerated in the act of 1814, or others 
of a hke nature, or to such enumerated causes as were grounds 
for holding a marriage void at common law and still in reason 
should annul it: yet the act embraces this case, as we think, 
because this is divorce in the same sense that a sentence of nul- 
lity for impoteney is, and that is one of the cases mentioned in 
the act of 1814, and at common law the marriage of one deficient 
of understanding i is, as we have seen, void. 

In the case of the Harl of Essex the sentence found the fact 
of impoteney, as presumed, because after three vears’ 
trial, after he was eighteen years old, there had been nil (476) 
ad copulam, and then proceeded to declare the law that 
such was cause of divorce a vinculo matrimonw ; and thereupon 
it “pronounced and decreed the pretended marriage, so contracted 
and solemnized de facto between them, to have been and to be 
utterly void and to no effect, and that it ought to want and did 
want the strength of the law; and that the said Frances was and 
is and ought to be free and at liberty from any bond of such 
pretended + marriage de facto contr acted and solemnized; and we 
do pronounce that she ought to be divoreed, and so we do free 
and divorcee her, leaving “the parties, as touching other mar- 
riages, to their consciences.” Tus it is scen the nullity of the 
marriage 1s pronounced, but also a formal decree of divorce from 
that marriage, existing de facto, 1s also pronounced. So, it 


351 


IN THE SUPREME COURT. [37 


JOTINSON 2@. KNINCADE. 


seems, 1t must be also in a suit for nullity of the marriage of an 
idiot or lunatic, and therefore it may be deemed appropriately 
“an application for divorce,” according to the words of the stat- 
ute, in that part of it which confers the jurisdiction. For al- 
though impotency and want of capacity have this difference, 
that in the one case there is consent and in the other none, yet 
in each the sentence, in the first place, pronounces the marriage 
void, and there seems to be no incongruity in the one case more 
than in the other in proceeding further actually to divorce the 
parties. This construction is rendered the clearer by the lan- 
guage of the subsequent part of the act (section 9), by which the 
proper decrees are provided for the several cases in which the 
jurisdiction had been previously vested, which are, first, a decree 
dismissing the libel; or, secondly, a decree of divorce and sepa- 
ration from bed and board or from the bonds of inatrimony 3 
or, thirdly, a decree that the marriage is null and void; and 
then come the expressions, that “after a sentence nullifying or 
dissolving the marriage all the duties and rig hts and claims of 
the parties in right of said marriage shall cease.” It is plain, 
therefore, that the act covers the case in which the parties con- 
tracted by show of marriage, but were never in law and truth 
married, for want of capacity, for which reason the sen- 
(477) tence pronounces the marriage null and void, but, because 
there is a marriage de facto, the sentence proceeds to 
dissolve that. The Court therefore pronounces that the mar- 
riage in fact, solemnized between Reese Johnson and Anna Kin- 
cade, 1s in law null and void for the want, at the time of solem- 
nizing the same, of mental capacity on the part of the said 
Reese, sufficient to understand the nature of and assent to such 
a contract, and that the said Reese ought to be and is set free 
and divoreed from the said Ann. 

The Court also thinks it very clearly a case for costs against 
the defendant upon the ground of fraud and circumvention in 
effecting the marriage. 

Per Curiam. Decreed accordingly. 


Cited: Crump v. Morgan, 88 N. C., 96; Williams v. Williams, 
56 N. C., 448; Smith v. Morehead, 59 N. C., 363; Setzer v. Set- 
zer, 97 N. C., 253; Lea v. Lea, 104 N. C., 606; Sims v. Sims, 
121 N. C., 299. 
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RICHARD H. WALKER er at. v. ROBERT A. CROWDER ef At. 


1. A father who had been appointed guardian to his children and 


a 


oO. 


given sureties as guardian. and who had received moneys belong- 
ing to his children and had become insolvent, made a deed of 
trust in April, 1888. cgnveymg all his property to trustees for 
the payment of debts, in which, after preferring certain specified 
creditors, and reciting “that whereas the said R. A..B. (the 
father) may be and doubtless is now indebted to other individuals 
or conlpanies in divers small amounts, or in amounts which are 
not now recollected, or the persons to whom they are due,” pro- 
vides among other things, stating how the creditors are to be 
preferred, as follows: “Thirdly, the debts on which the said 
R. A. C. or F. and C. have given a surety or endorser; fourthly, 
all other debts now owing by the satd R. A. C. in equal propor- 
tion, if there be not a sufficiency to pay the whole’: Afeld. that 
the children, or the sureties of their father as substitutes where 
thev had paid the debts due the children. had a right to come 
in for a proportionable share of the property or surplus so se- 
cured by the deed of trust: Held, further, that when the grand- 
father of these children. by will dated in March, 1839. had di- 
rected certain property to be sold and the proceeds applied to the 
parment of the debts so due by the father to the children, and 
the balance to be given to the children themselves, that the chil- 
dren, or the sureties who had paid them, ought first to resort 
to this fund left by the grandfather before they applied for satis- 
faction out of the funds placed by their father in the hands of 
his trustees: J/eld. further, that the sureties of the guardian. 
who had paid the children, were entitled to be substituted to the 
rights and remedies of the children so paid. 


. The father, or his trustee. in the settlement of the guardian ac- 


counts, has no right to charge the children with the amount ex- 
pended for their education. the father being of sufficient ability 
to maintain and educate them. 


It was the duty of the father. if of ability. to maintain his children ; 


and if not. he should have had the sanction of the proper court 
to an application of the children’s property to that purpose. 


The court will never make a decree. when one of the parties sues 


by a next friend and that next friend has, or may have, an in- 
terest in the suit. opposed to that of the infant. It will require 
another next friend to be appointed to attend to the cause in 
behalf of the infant. 


There are some modern English cases in which it has been held 


that the maker of a deed of trust for the payment of debts may, 
under certain circumstances, revoke the purposes declared in the 
deed and direct other dispositions of the property, but this doe- 
trine has not yet been recognized in this State. 


THis cause having been set for hearing upon the sey- (479) 


eral bills, answers, proofs and exhibits, was, by consent 
of parties, transmitted to this Court from the Court of Equity 
of CASWELL, at Spring Term, 1843. 
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The following facts appear from the pleadings and proofs to 
constitute the case: 

In 1822, Henry Crowder, Mary Crowder, Giles Crowder and 
John Crowder, the four infant children of Robert A. Crowder, 
then of Mecklenburg County, in Virginia, became entitled to a 
sum of money under the will of ‘an uncle, and in order to its 
collection their father was duly appointed by the County Court 
of Mecklenburg their guardian, and as such entered into bond 
in the sum of $20,000, with Thomas B. Puryear and another 
person, who is since dead, as his sureties, and then received the 
legacy belonging to his children. Afterwards, Robert A. Crow- 
der removed to Caswell County, in this State, and brought his 
children with him. Becoming much embarrassed by debts, to a 
greater amount, as 1t afterwards appeared,*than all his property 
would discharge, he on 3 April, 1838, executed a deed of trust 
for all his estate to Nathaniel J. Palmer and Edward H. Robert- 
son, of Caswell, upon trust to sell and out of the proceeds there- 
of to pay his debts in the order therein named. The deed 
enumerates a great number of debts for certain sums due by 
judgment, bond, note or account to different persons, who are 
named, among whom the said Robertson, one of the trustees, 1s 
mentioned as a creditor and also as a surety for Crowder for 
several of the debts to other persons. The deed proceeds as fol- 
lows: “And whereas the said Robert A. Crowder may be, and 
doubtless is, now indebted to other individuals or companies in 
divers small amounts, or in amounts which are not now recol- 
lected, or the persons to whom they are due: if so, whether they 

are due by bonds, bills, notes, accounts, judgments or other- 
(480) wise, they are hereby intended and are to be as fully 

secured and paid out of the property herein conveyed: or 
its proceeds as if they were specially named in this deed, my 
trustees, however, being satisfied that they are bona fide due and 
were contracted before or at the time of the execution hereof, and 
then they are fully authorized to pay the same, as the other 
debts particularly named. Now, in consideration of an honest 
desire of the said Robert A. Crowder to secure and pay all the 
debts before mentioned, or, if not mentioned, which may be by 
him now justly owing or contracted, and in the further consider- 
ation, etc.” The deed then directs the order of payment as fol- 
lows: First and secondly, judgments then rendered or that might 
be rendered during Caswell County Court, then sitting, and the 
expenses of executing the trusts. ‘Thirdly, the debts on which 
the said Robert A. Crowder, or Farly and Crowder have given 
a surety or endorser. Fourthly, all other debts now owing by 
the said Robert A. Crowder, in equal proportion, if there be not 
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a sufficiency to pay the whole.” Mary Crowder, one of the 
children, intermarried with Lewis Webb and died, and her hus- 
band administered on her estate, and in 1838 Webb, as a4dminis- 
trator of his deceased wite, and Henry Crowder, another of the 
children, who had then come of age, instituted in Virginia against 
Thomas B. Puryear an action of debt on the guardian bond, in 
the name of the justices to whom it was payable for their benefit 
as relators, and therein recovered in October, 1839, against Pur- 
year, one of the sureties, the sum of $1,840.94. On 26 March, 
1839, Godfrey Crowder, who was the father of Robert A. Crow- 
der, and resided in Mecklenburg, made his will, which was proved 
in January, 1840, after the testator’s death, and therein directed 
the remainder of lis estate to be sold, and his executor, John 
Nelson, to apply a certain share thereof ‘“‘to the payment of the 
legacies which accrued to Henry, Giles, Mary and John Crow- 
der, children of Robert A. Crowder, from the estate of their 
deceased uncle, Henry Moody, and which is in the hands of 
Robert A. Crowder, as their guardian, so far as shall be 
necessary to discharge said legacies with the accruing (451) 
interest; and the balance, if any, I give to be equally 
divided between the said Henry, Giles, Mary and John Crowder, 
children of my son Robert A., by his first wife.” The original 
bill in this case was then (May, 1840) filed, at the instance of 
Lewis Webb and Henry Crowder, against Palmer and Robert- 
son and Robert A. Crowder, setting forth the foregoing facts, 
except the will of Godfrey Crowder and his death, and that they 
were unwilling to raise their judgment out of the property of 
Puryear, the surety, if they could have satisfaction thereof out 
of the estate of Crowder, the guardian himself; and they prayed 
an account of the trust fund created by the deed and to be let 
in for a due proportion thereof, as being entitled thereto under 
the provision in. the deed for all debts contracted by Robert A. 
Crowder before the date of the deed and not therein named, and 
as being entitled in that class of debts for which the debtor had 
given sureties. 

The trustees and Crowder answered. They state that the 
principal object of the deed was to seeure the debts due to the 
defendant Robertson and others, for which he and others were 
sureties in Caswell, and to prevent the sacrifice of the property 
by forced sales on executions, which would soon be obtained, and 
that the general clause was intended to embrace only such small 
debts as might have escaped the debtor’s memory, and not those 
from him to his children, for they were large and not forgotten, 
but were remembered, and were expected by him to be provided 
for by his father, Godfrey Crowder, by a donation in his will 
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for that purpose of such property as his father had intended for 
him,*Robert A. Crowder, before his embarrassments; and they 
insist that the provision made in the father’s will, as before men- 
tioned, for his four grandchildren was intended to be in sat- 
isfaction of their claim in the premises, and that the children 
must take the same accordingly, if sufficient to cover their whole 
demand, or pro tanto, if not sufficient. The answers likewise 
claim a reasonable deduction for the education and support of 

the children by their father, not exceeding the interest 
(482) accrued on the money in his hands. And the trustees 

submit whether, if the plaintiffs be entitled at all to a 
part of the funds in their hands, they are to be paid equally 
among the last class of creditors or are to be -preferred as- haying 
debts for which the debtor had given sureties. 

The bill was afterwards (October, 1841) amended, by consent, 
by making Thomas B. Puryear and the other two children, Giles 
Crowder and John Crowder, plaintiffs, the latter two being 
infants and suing by T. B. Puryear as their next friend; and 
is filed on behalf of these plaintiffs and all other creditors of 
Robert A. Crowder, and it makes John Nelson, the executor of 
Godfrey Crowder, a party defendant, and sets out the will of 
the testator as before quoted, and charges that the sum to which 
the children of Robert A. Crowder may be entitled thereunder 
was intended as a satisfaction of their respective demands on 
their father as their guardian, and calling on Nelson accord- 
ingly to account therefor, and submitting to receive under the 
deed of trust, as their debts, the balance due from their father 
to them, after deducting the legacy from the grandfather. The 
bill further states that after filing the original bill the plaintiffs 
therein, Webb and Henry Crowder, finding the delays that were 
likely to arise in the prosecution of this suit, raised upon execu- 
tion against Thomas B. Puryear the money recovered by them 
at law, in Virginia, and those persons submit that Puryear shall 
be substituted for themselves in the claim under Godfrey Crow- 
der’s will, to the extent of indemnifying him for the sum so 
paid by him, if sufficient therefor. | 

To these proceedings Nelson made no defense. But in Feb- 
ruary, 1832, Thomas B. Puryear filed his bill in the Court of 
Chancery in Virginia, against Nelson, as executor of Godfrey 
Crowder, and against Webb and Henry Crowder, and also against 
Giles and John Crowder, and therein charged the appointment 
of Robert A. Crowder as guardian of his children, and that he 
gave bond with Puryear as his surety; that he wasted the estate 
of his wards and afterwards became insolvent, and that Webb 
and Henry Crowder instituted their action against Puryear for 
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the recovery of what was due to them; and that, with the 

view of protecting and indemnifying Puryear from loss (483) 
and insuring the payment of their estates in their father’s 

hands aforesaid to the four children, Godfrey Crowder, their 
grandfather, made the disposition of his will in their favor, as 
before set forth; and it charges that the plaintiff therein (Pur- 
year) had paid to Webb and to Henry Crowder their recovery, 
and was entitled to stand in their place in respect of the said 
legacy under G. Crowder’s will, and also that he was entitled to 
have the shares thereof belonging to the two other children, 
Giles and John, applied in discharge of their father’s debt to 
them, in exoneration of himself as surety therefor; and he 
prayed the proper accounts and relief in the premises. ' 

To the bill all the parties defendant put in answers; that of 
John Crowder, who was still an infant, being put in by Ins 
brother Giles, who had then come of age. And on 20 May, 
1842, it was therein declared that under the will of Godfrey 
Crowder, Henry Crowder and Lewis Webb, as administrator of 
Mary Webb, had a right to receive their due proportion of the 
fund directed by the testator to be applied to the payment of the 
debt in the said will mentioned to be due by Robert Crowder as 
the guardian of the said Henry, Mary, Giles and John; that the 
plaintiff Puryear had paid the said debt to said Henry and 
Marv, and that he was entitled to stand in their place. And it 
was decreed that Nelson, as executor, should accordingly account 
before a commissioner, who should ascertain the amount sub- 
jected by the will of the testator to the payment of the said chil- 
dren of Robert A. Crowder. The master afterwards reported 
the sum then in the hands of the executor and due to the four 
children, and that there would be a further sum of $861.84 (or 
$215.46 each) due to them on 10 February, 1833. And there- 
upon it was decreed on 15 October, 1842, that Nelson should pay 
to Thomas B. Puryear the sum of $902.94, with interest on 
$872.32, part thereof, from 10 February, 1842, till paid, that 
being the sum in the hands of the executor due to Henry Crow- 
der and the late Mar y Webb of the fund directed by the 
will of the testator to be applied to the payment of the (484) 
‘debt duc to them by Robert A. Crowder, their guardian; 
and leave was reserved to the plaintiff Puryear to apply for 
further directions as to the other funds coming into the hands of 
the executor which may be subject to the payment of that debt. 

After the foregoing decree in Virginia, the defendant Palmer 
(the other defendants, Crowder and Robertson, being dead, and 
Palmer being their representative) put in a further answer in 
this cause, in which he relies on the Virginia decree and the 
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facts ascertained therein, and insists that Puryear and the two 
children, Giles and John Crowder, shall look to that fund, as 
far as it will extend, before they can come on the funds in his 
hands, if they can do so at all. 

By an exhibit recently filed it appears that an action was also 
instituted in Virginia against Puryear, on the guardian bond, 
for the benefit and at the relation of Giles Crowder and John 
Crowder, in which the debt to them was on 19 May, 1848, found 
to be $1,802.05, with interest at 6 per cent on $1,010.02, part 
thereof, from 1 January, 1839, “subject to a credit for $1,492.07 
paid thereon 10 February, 1843, by John Nelson, executor of 
Godfrey Crowder, deceased.” 


- 


Graham for plaintiffs. 
Vorwood for defendants. 


Reurriy, C. J. Although from various judicial proceedings 
in this case, and the circumstance that many of these were 
founded on matters which occurred since the original suit began, 
several alterations and amendments became necessary in this 
cause, which have rendered the statement of it somewhat per- 
plexed and prolix, yet the questions for decision are not numer- 
ous, nor, we think, difficult. It seems to be clear that under 
the provisions of the deed of trust, the debts of the father, as 
guardian to his children, are secured and must be paid pari 
puss With others of the same class. It was a debt which existed 

at the time of the creation of the deed, and one for which 
(485) the maker of the deed had given sureties, and the lan- 

guage of that instrument is express that all debts of that 
character, “whether mentioned or not mentioned, are intended 
and are to be as fully secured and paid as if they were specially 
named in the deed.” It is true, the parties say they were not 
in their contemplation, and they give the reasons why they were 
not. But that cannot control the express and positive provisions 
of the deed. There are some modern English eases in which, 
under certain circumstances, the maker of a deed of trust for 
the payment of his debts has been held at liberty to revoke those 
purposes and direct other dispositions of the property. We are 
not aware that the doctrine has been at all recognized in this 
country, and certainly it has not as vet in this State. But if it 
prevailed here it could not affect this case, inasmuch as a cred- 
itor—indeed, the principal creditor and surety of the maker of 
the deed, namely, Mr. Robertson—was a party to the deed, being 
one of the trustees, and the trustees accepted the office, sold all 
the property, and paid many of the debts. It is too late, after 
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that, for the party to stop the further execution of the trusts, 
were he to attempt it. But he has made no such attempt, but 
only states that in making the deed he had no purpose to include 
these debts, and for that reason contends they are not included 
by the terms of the instrument. We think they are, and that 
they are to be paid in the class next to the judgments mentioned 
in the deed. 

The Court is likewise of opinion that the grandfather, God- 
frey Crowder, intended the legacy to these children as a satis- 
faction, at least pro tanto, for their demand against their father 
and his sureties. He directs his executor to apply the fund “to 
the payment of the legacies, etc., which are in the hands of 
Robert A. Crowder as their guardian, so far as shall be neces- 
sary to discharge said legacies.” Indeed, as he knew that his son 
was insolvent at the time he made his will, 26 March, 1839, his 
principal object in making the gift and in expressing himself 
as he did must have been to indemnify his son’s surety, who 
was then*sued by two of the children. We think, there- 
fore, that the children were under the obligation in equity (486) 
to resort to that fund for their satisfaction before com- 
ing upon the father or his surety; for, under the will, they are 
to have, as a pure gift, what may remain after paying what 
their father owed them, and they cannot increase that fund by 
raising the money from the surety or their father which the 
grandfather intended his estate to pay. It follows that the 
grandfather’s estate is thus made the primary fund for paying 
these debts, and that the children ought to resort to it in the 
first place, and that, if they would not, and had recourse to the 
surety, the latter has the right to stand in their place and receive 
their share of the fund provided by the grandfather. This has 
been definitely done in respect to the shares thereof belonging 
to two of the children, Henry and Mary, by the decree of 15 
October, 1842, under which Puryear was then reimbursed the 
sum of $902.94, and he has probably received since the further 
sum of $215.46, each, from Nelson, on account of his payments. 
to Henry and Mary’s administrator. Why the decree did not 
also declare the other two children, Giles and John, bound to 
receive the same sums from Nelson, and require Nelson to pay 
them on account of their debts and in exoneration of Puryear as 
surety, we do not perceive, as they were all parties to the suit, 
and the accounts fully taken. But it is not material, since it 
seems probable those payments have been since made to them 
by Nelson, and have been allowed as a credit in taking their 
judgment against Puryear, and the whole can be shown before 
the master, should the parties find it necessary to go before the 
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master for an account. We presume, however, the parties can 
readily settle among themselves, after knowing the opinions of 
the Court upon the question raised. Upon this point that opin- 
ion is that only so much of the debt of Robert A. Crowder to his 
children as shall remain after applying thereto the fund pro- 
- vided. by the grandfather forms a charge against the trust funds 
of the father in the hands of Palmer. Upon the ordinary prin- 
ciple of substitution, as applicable between the creditor and the 

principal and his surety, Purvear is entitled to stand, in 
(487) respect of the balance of the debt thus forming that 

charge, in the place of Henry Crowder and Lewis Webb, 
whom he has fully paid; and, as regards the other two children, 
Giles and John, they will be entitled, or Puryear in their place, 
as 1t shall appear before the master that Puryear hath or hath 
not paid the debt to them, to such part of it as was not dis- 
charged out of Godfrey Crowder’s fund. There can be no deduc- 
tion on account of the education of the children. It was, by the 
settled rule of our courts, the duty of Mr. Crowder, as father, 
io maintain his children, if of ability; and if not, he should 
have the sanction of the proper court to an application of the 
children’s property to that purpose. We doubt not that such is 
also the law of Virginia, for if it had not been the proper deduc- 
tions would have been made in the suits brought by the wards 
in that State, in-which the surety would be inclined to make 
every defense. But here the father seems to have had no lack 
of means, but to have possessed a competent fortune, until ruined 
by a mercantile partnership; and he never designed charging 
his children, as is manifest by his keeping no accounts against 
them. Besides, the grandfather’s will covers the whole portions, 
interest as well as principal, and enough is got from that source 
to cover much more than all the profits of the wards’ property, 
which is all that could be allowed for maintenance in any case; 
so there are many reasons why this deduction cannot be ad- 
mitted. The Court can, however, only make these declarations, 
and cannot order the cause to a reference in the present state of 
the pleadings. At the time of filing the amended bill, Giles and 
John Crowder were infants, and the bill is filed in their behalf 
by Puryear, as their next friend. It seems that Giles Crowder 
hath since come of full age, and can prosecute the suit for him- 
self. It may likewise be the ease as to John, but it does not 
appear. If the case were sent in this condition before the mas- 
ter 1t would be the interest of Puryear to show that he had paid 
the whole debt due to John Crowder, in order to lay hold of 
his part of the fund in Palmer’s hands, while he would, at the 
same time, be charged with the duty to the infant of showing 
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that he had not made such payment, if in truth, and as (488) 
it may be, he has not madeit. The Court cannot permit 

a suit to be carried on in the name of an infant by a next friend 
who can have an interest in conflict with that of the infant. 
The cause, therefore, must stand upon these declarations until 
another next friend can be found or the party himself shall come 
of age. When that shall be the case 1t will be referred to take 
the usual accounts of the trust fund and the payments made 
thereout, with directions for allowing all creditors to come in 
under the decree and prove their debts in order to distribute 
the fund in conformity to the deed. 

Per Curiam. Cause ordered to stand over. 


Cited: Ingram v. Kirkpatrick, 41 N. C., 474; Haglar v. 
McComb, 66 N. C., 851; George v. High, 85 N. C., 504; Burke 
v. Turner, b., 504; Mull v. Walker, 100 N. C., 50. 


| (489) 
WILLIAM A. LASH, ADMINISTRATOR, Vv. SAMUEL T. HAUSER 
AND OTITERS. 


1. Creditors of A recovered judgments at law for their debts against 
A’s administrator, but it was found that the adininistratoer of A 
had no assets. Judgments were therefore entered quando. After- 
wards, on a bill filed by the next of kin of A against his ad- 
ministrator, it was declared by the court that certain negroes, 
which the administrator had in his pessession .and claimed as 
his own under a deed absolute on its face from A, were held by 
the said administrator only by way of mortgage as a security 
for a debt. and the nwdministrator was decreed to deliver over 
the said negroes to the next of kin of A upon their payment 
of the debt and interest, and they were, in pursuance of such 
decree, delivered accordingly: Held, on a bill. now filed by the 
said creditors against the said administrator and the next of kin, 
that the negroes were subject to the claims of the creditors, after 
deducting the amount due to the administrator on the said mort- 
gage. 


2. These negroes, or the right of redemption. were not assets at law. 
and therefore the creditors are not concluded, by a judgment at 
law that there were no assets, from now asserting their claims 
in equity. 


3. The plaintiffs have a right to ask a decree in such a case against 
the next of kin, although it might not have been necessary to 
make them parties to the suit. 


4. In the suit of the next of kin against the administrator, if secnts 
the court should have directed an account of the intestate’s debts 
before decreeing a distribution among the next of kin. Such is 
the practice in England. 
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5. Nor will the statutes of limitations bar the plaintiffs’ claims, al- 
though more than seven years had elapsed before the bringing 
of this suit, because the plaintiffs had brought suit within the 
proper time and obtained their judgments, to be satisfied out of 
any assets that might thereafter occur. 


THis cause having been set for hearing, was transmitted to 
this Court from the Court of Equity of Sroxes, at Fall Term, 
1842. 

The facts are stated in the opinion delivered in this Court. 

The bill is filed by the creditors of George Hauser, 
(490) deceased, against his administrator and next of kin, for 
an account of his personal estate and for the satisfaction 
of his creditors thereout, and particularly that certain slaves may 
be declared equitable assets to that end. That cause was set 
for hearing upon the bill and answer and transferred to this 
Court. Upon the pleadings it appears that there are no assets 
of the intestate, unless the slaves above mentioned be assets, and 
as to them the case is as follows: George Hauser died intestate 
in 1819, and the defendant Christian Lash was appointed his ad- 
ministrator and took into his possession the effects and returned 
an inventory, and applied in a course of administration, by way 
of retainer or in payment of creditors, all the effects embraced 
in the inventory, after which there remained unpaid sundry 
debts to the present plaintiffs respectively, who had instituted 
suits at law on them, in which the administrator pleaded fully 
administered. The plaintiffs being unable to show at law any 
other assets, the issues upon the administrator’s pleas were found 
for him, and the creditors, in 1819, took judgments quando, 
under the statute. 

In 1828 George Hauser conyeved to Christian Lash five slaves 
by an absolute deed, expressed to be in consideration of $818 
then paid. After the deed the slaves remained with Hauser 
until his death, but upon that event the defendant Lash took 
them into his possession, claiming them as his own property 
under the deed as an absolute pur chase, and did not return them 
in his inventory as a part of the effects of his intestate. Some 
years afterwards the children who were next of kin of George 
Hauser filed their bill in the Court of Equity against Christian 
Lash for an account and distribution of the estate of the intes- 
tate, and particularly that the deed for the slaves might be 
declared a security only for the sums advanced by Lash to 
Hauser, and that, after satisfying the same, they might be 
declared a part of the personal estate of the intestate in the 
hands of the administrator and distributed. 


362 7 


N.©.] JUNE TERM, 1843. 


9 


LASH v. HAUSER. 


After a tedious litigation that cause was heard in this Court 
in June, 1839 (22 N. C., 212), and there was a decree in 
conformity to the prayer of the bill and the proper ac- (491) 
counts ordered, and at June Term, 1841, after the mas- 
ter’s report, 1t was finally decreed in that cause that the sum of 
$1,271.64, with interest from certain days therein mentioned, 
remained due to Lash from the estate of his intestate, which the 
plaintiffs in the cause were required to pay to him on or before 
1 December, 1841, and that upon receiving the same Lash should 
surrender to them the slaves and their increase from March, 
1818, and also execute a release to them of all claim to the slaves 
by virtue of the said deed. In September, 1841, the present 
plaintiffs filed their bill, and after stating the foregoing proceed- 
ings, alleged that the next of kin were about getting possession 
of the slaves from Lash and carrying them out of the State, with 
the view of defeating their father’s creditors, and praying for 
an injunction and sequestration and for relief as above stated. 
By consent ‘of the parties in the cause the negroes were deliv- 
ered and released by Lash to the next of kin, and the latter gave 
bond in a large penal sum to perform the decrees that might be 
made in the cause. 


Waddell for plaintifis. 
Morehead for defendants. 


Rvurrin, ©. J. The opinion of the Court is that the excess in 
the value of the slaves over and above the money that was due 
to Lash and seeured by the conveyance was in his hands assets 
for the satisfaction of debts, and that it remains so in the hands 
of the other defendants, the next of kin, after reimbursing to 
them the money they have paid to Lash under the decree and 
the costs incurred by them in establishing the true nature of the 
conveyance to Lash. The principle upon which the proposition 
rests is a very plain one. There was a right of redemption in 
Hauser, which was a valuable interest, and ought therefore to 
be applied to the benefit of his creditors, at least in a 
court of equity. Wentr. Exrs., 186. Against this, how- (492) 
ever, several objections were urged on the part of the | 
defendants. But they all seem easily answered. One was that | 
the plaintiffs are concluded by the judements on the adminis- 
trator’s pleas of plene administravit in the suits at law, and that 
as these slaves were then held by the administrator, they are 
not assets since come to hand. This objection rests on the as- 
sumption that the intestate’s interest in the slaves could be 
reached at law, and might have been offered in evidence to dis- 
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prove those pleas. Without deciding whether, after such a judg- 
ment, assets strictly legal, which were in the administrator’s 
hands at the time and by him concealed from the creditors, 
could be reached in equity upon the subsequent discovery of 
them by the creditors, we hold that in this case the judgments 
at law do not conclude the plaintiffs, because these slaves were 
not recognized at law as belonging to the intestate, but were 
deemed the legal property of Lash himself, and so were not as- 
sets In a court of law. Whether chattels conveyed by an instru- 
ment which upon its face plainly shows they were mortgaged or 
pledged can be in any case deemed legal assets, when the day 
of redemption had passed in the debtor’s hfetime, we are not 
now called on to decide, though the authorities as well as the 
reason of the thing seem not to leave much doubt on the ques- 
tion. But certainly in no manner can a court of law hold that 
a chattel, conveyed absolutely by the deceased, remained his 
property for any purpose, unless, indeed, the creditor should 
establish that the conveyance was made to defeat creditors, and 
so was fraudulent and void under the statute. Neither party 
raises that point here, and we are to assume that, in respect to 
creditors at least, the transaction was fair. Being so, the in- 
terest of the intestate was a pure equity to have the conveyance, 
absolute in its terms, declared in that court to have been improp- 
erly obtained, or intended by the parties as a security, and that 
it should stand only as such. This interest was therefore equi- 
table assets, and could not be taken notice of at law, and, as is 
admitted on all hands, was not then taken notice of. Conse- 

quently, the findings upon the administrator’s pleas do 
(495) not affect the plaintift’s rights in this Court in respect to 

those assets. 

It was next said that the plaintiffs were not entitled to relief 
against the next of kin: first, because they had no equity to 
follow the assets into their hands, unless in a case of the insol- 
veney of the administrator and a fraudulent collusion between 
him and the next of kin; secondly, because they were protected by 
the statutes of 1789 and 1715, barring actions against dead men’s 
representatives. As to the first, it is sufficient to sav that so far 
from this being a proceeding to follow the assets into the hands 
of the next of kin, it is one to obtain satisfaction out of the 
assets before they should get into those hands. Perhaps the 
plaintiffs need not have brought in the next of kin, and if they 
had supposed that in the former litigation the redemption had 
been shackled with the payment of too large a sum to Lash, they 
would probably have brought their bill against the administra- 
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tor alone to have the slaves declared equitable assets in his 
hands. But as there is no suggestion of the kind, it was obvi- 
ously the more fair course to bring in all the parties and allow 
to the next of kin the benefit of the payment actually made or 
to be made by them for the redemption of the negroes, and for 
the costs of the long controversy they had carried on for the 
purpose of establishing an interest in the intestate, of which the 
creditors now claim the benefit. The next of kin did not demur 
because they were improperly made parties nor state the objec- 
tion in their answer. On the contrary, they got clear of an 
order in the cause whereby the sheriff made a sequestration, took 
the slaves from the possession of Lash and prevented the next 
of kin from getting them, by voluntarily agreeing to perform 
the decrees in the cause if the parties would allow them to take 
possession. It is plain that they cannot set up such a possession 
as in itself defeating the creditor’s satisfaction out of that prop- 
erty. Perhaps, indeed, it was the fault of the court not to have 
directed in that cause an account of the intestate’s debts before 
decreeing a distribution amongst the next of kin. Though not 
usual with us, it is the established course in England, and 

under that decree the creditors prove their debts and re- (494) 
ceive payment out of the funds in court. Gillespe v. 
Alexander, 3 Russ. C. C., 130. That case also shows that, after 
distribution by a decree, the ereditors may bring back the estate 
by a suit against the next of kin, who, and not the administrator, 
is chargeable to the creditors in such case. A fortiort, when no 
aceount of the debts was directed in the suit by the next of kin, 
ereditors may, upon a bill against all the parties, claim satis- 
faction out of the assets while the fund is yet in court or in the 
hands of the administrator, though ordered to be paid over to 
the next of kin for division among themselves. 

As for the lapse of time, there is nothing in it. The statutes 
bar if the creditors do not bring their actions. That was done 
here, and put an end to the operation of the acts. There is no 
presumption of payment upon such judgments as these; espe- 
cially it must be so held when no such defense is set up. There- 
fore the plaintiffs are still entitled to have the fund administered 
in this Court as equitable assets of the intestate, and the neces- 
sary accounts of the clear amount of the fund and of the respect- 
ive debts of the intestate must be taken. 

Per Curiam. Decreed accordingly. 


Cited: Green v. Collins, 28 N. C., 151; Leigh v. Smith, 38 
N. C., 448; Gatther v. Sain, 91 N. C., 307. 
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CHARLES DEWEY v. THOMAS B. LITTLEJOHN anp orHeERs. 


. Notice of a deed of trust, not registered according to law, raises 


no equity against a creditor. 


. A creditor may honestly obtain a security, by way of mortgage or 


deed of trust, for a debt known or believed to exist, though un- 
liquidated, and a preference thus gained by one creditor over 
another for what may turn out to be due is not unfair. 


. So mere delay, either in settling or collecting the debt, will not of 


itself impeach the deed, since forbearance may arise from many 
motives besides that of giving a false credit to a debtor, and 
in many instances may be attributed to the most benevolent and 
praiseworthy motives. 


. Thus, where, upon a dissolution of copartnership between twg 


brothers, a deed of trust was given by one to the other for an 
estimated balance supposed to be due, and no settlement was 
made nor any attempt to proceed under the deed was made for 
thirteen years, the creditor brother being in the meantime resident 
out of the State, it was heid that the deed was not on that account 
fraudulent, the brothers both stating in their answer that the 
amount since ascertained to be due on a settlement was more 
than sufficient to cover the property secured by the deed of trust. 


. A man who is appointed to a public office, for the faithful per- 


formance of the duties of which he is bound to give sureties, may 
properly indemnify such sureties by a deed of trust on his prop- 
erty. 


. The circumstance that possession of the property conveyed by a 


deed of trust is to be retained by the maker of the deed until it 
is wanted for the purposes of the trust is not in itself an evidence 
that the deed is fraudulent. 


. If a sale under a deed of trust to sell for the benefit of creditors 


is, by the terms of the deed, to be delayed so long, or if the 
proportion in point of value of the consumable articles conveyed 
over those of a different character were such as to induce the 
court to believe that it was the object or an object of the deed 
to provide for the maker permanently or temporarily, and not 
for his creditors, the court would pronounce the deed void. 


. Where the parties to a deed of trust for the satisfaction of creditors 


do not definitely express the debts that are due or to become due, 
creditors have a right to demand an inquiry, and although they 
charge fraud in the deed and the charge is not established and 
their bill dismissed, yet they are not bound to pay any costs to 
the defendants. 


. An answer directly responsive to the bill must be received as true, 


in the absence of testimony ‘contradicting it. 


(496) THis was a cause removed by consent from WaKke 


Court of Equity, at Spring Term, 1843. The bill was 
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filed, answers put in, replication thereto, and no proofs taken on 
either side. In this state of the cause it was set for hearing. 
The following facts were exhibited by the bill and answers: _ 

The defendant Thomas B. Littlejohn became indebted to the 
plaintiff in 1839, by endorsing a bill of exchange, drawn by one 
Hunt,’and the plaintiff recovered judgment thereon against him, 
T. B. Littlejohn, for $1,902.70, besides costs, at August County 
Court, 1840, of Granville. The plaintiff issued a fiert facias, 
which was returned nulla bona, to February Term, 1841, and 
then he filed this bill on 4 March, 1841. 

For some years before 1827 a partnership existed between the 
two brothers, Thomas B. Littlejohn and Joseph B. Littlejohn, 
in merchandise at Oxford, and also in a tannery under the firm 
of Littlejohn & Locker. Thomas B. Littlejohn was also in- 
debted on two notes to a bank in Raleigh, which Joseph B. Lit- 
tlejohn had executed as his surety. By a deed bearing date 30 
October, 1827, reciting the two debts, and also that on their 
partnership accounts T. B. Littlejohn was considerably indebted 
to J. B. Littlejohn, and that as he was desirous of securing the 
payment of all those debts, T. B. Littlejohn conveyed to John 
Nuttall several parcels of land in Granville and one negro slave, 
in trust to sell, when required by either of the parties, and pay 
those debts. This deed was duly registered in 1828. By two 
other deeds of the same date T. B. Littlejohn conveyed certain 
slaves to John Nuttall in trust to sell and pay certain debts for 
which Willis Lewis was his surety, and conveyed to Wilhs Lewis 
certain slaves in trust to sell and pay certain debts for which 
John Nuttall was his surety. The debts set forth in the 
two deeds last mentioned, it is admitted by the defend- (497) 
ants, have been long since paid. Jt is admitted, likewise, 
that the debts for which J. B. Littlejohn was the surety for T. 
B. Littlejohn, as mentioned in the first deed, were paid many 
years ago, and the deed is now set up as a security for such sum 
only as T. B. Littlejohn may owe the other party on their part- 
nerships. On 29 February, 1836, Thomas B. Littlejohn became 
indebted to John A. Hicks in the sum of $2,500, for which he 
executed his bond, and Abram W. Venable joined therein as his 
surety; and for the further security of the debt and as indem- 
nity to Venable, T. B. Littlejohn on that day executed a deed 
to Thomas B. Lewis for four negroes, Pleasant, Reuben, Robin 
and Davy, in trust to sell and pay the said debt. Afterwards 
Davy was sold, and his price with other sums of money, amount- 
ing in all to $1,350, applied in part payment of the debt, but 
still leaving a balance of $1,150 of principal, besides interest 
due thereon. This deed was registered on 18 May, 1840. The 
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bill charges that there was nothing due from T. B. Littlejohn to 
Joseph B. Littlejohn or their partnerships; that they lived near 
each other for several years after the execution of the deed and 
made no settlement nor took any account of the state of their 
concerns so far as to enable other creditors to know what sum 
the one owed the other, and, in fact, that J. B. Littlejohn re- 
moved to Tennessee a number of years past, leaving all the 
effects of the partnerships and the property conveyed in the 
hands of T. B. Littlejohn; from which circumstances the plain- 
tiff charges that nothing was due to J. B. Littlejohn originally, 
or that he had released or abandoned all claim to any sim that 
might be owing to him, and therefore that the deed first men-- 
tioned was kept on foot as a subsisting security, fraudulently 
and for the mere purpose of deceiving and hindering the plain- 
tiff and other creditors of T. B. Littlejohn. 

The bill further states that by another deed bearing date 29 
July, 1840, T. B. Littlejohn conveved to John R. Hicks the same 
negroes, Pleasant, Reuben and Robin, and eight others, and also 

several parcels of land in Granville County and the town 
(498) of Oxford; also two mules, three horses, twelve head of 

cattle, all his crops of corn, fodder and oats, and his 
household and kitchen furniture—the same being all his visible 
property—for the purpose of securing certain debts or pretended 
debts therein recited, that is to say, a debt to Thomas Brown on 
bond for $1,709, due 12 January, 1829; one to R. and R. H. 
Kingsbury for $743.76, by bond, and several others specified, 
and also for the purpose of securing Samuel J. Downey and 
Abram W. Venable from loss from any liabilities they have in- 
curred or may hereafter incur as sureties for the said T. B. 
Littlejohn in his bond. given for the performance of his duties 
as Clerk and Master of the Court of Equity for the years 1838 
and 1839, with power and direction to the trustee, upon being 
required by the parties therein secured, to sell the property and 
out of the proceeds pay, first, such moneys as Venable and 
Downey may be Hable for as sureties on the official bond as 
aforesaid; secondly, the debt to Brown, and, lastly, all the other 
debts, with a proviso that, by consent of the parties, T. B. Little- 
john is to remain in possession until the trustee shall want the 
property for the purpose of a sale, and that T. B. Littlejohn 
shall surrender the possession when required for that purpose. 
This deed also recites that before mentioned as having been made 
to T. B. Lewis for the negroes Pleasant, Reuben and Robin, on 
29 February, 1836, and conveys those slaves subject to the opera- 
tion of that previous deed. 
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The bill states that the period when this last-mentioned deed, 
dated 29 July, 1840, was in fact executed was unknown to the 
plaintiff, and it charges that it was not executed, or, 1f so, was 
kept under the control of T. B. Littlejohn until after the plain- 
tiff got his judgment, which was on the first Monday of August, 
1840, and that none of the creditors accepted the deed before 
that day, and that without the concurrence of any creditor, T. 
B. Littlejohn, of his own head, wrote and executed the deed for 
the sole purpose of hindering and defeating the plaintiff; that 
if any of the creditors knew of the execution of the deed they 
and T. B. Littlejohn and Hicks contemplated that Little- 
john was to enjoy, consume and dispose of the property (499) 
in the same manner as if he were still the owner, and that. 
the ereditors assented thereto for the,ease and favor of T. Bb. 
Littlejohn, and that he had kept and used the property ever 
since. | 

The bill further charges this intention the more for the reason 
that in fact Downey and Venable were not responsible for any 
default of Littlejohn in his office of clerk and master for 1888 
or 1839, or for none before the execution of the deed, and be- 
cause the deed provides for future defaults. The bill particu- 
larly charges that Brown removed many years ago to Scotland, 
and would not have left a debt so long uncollected and, espe- 
cially, allowed the interest to run so long in arrear, and for 
those reasons charges that the said debt was pretended and not 
truly owing. The bill further charges that if the said debts 
were just, and there was no such original fraudulent purpose, 
yet that the creditors now indulged the debtor fraudulently and 
to the prejudice of the plaintiff, forasmuch as they do not sell 
enough of the property to pay their debts and thus leave the 
residue unencumbered and open to the plaintifi’s execution. 
The bill is brought against Thomas B. Littlejohn, Joseph B. 
Littlejohn, the heirs and executors of Nuttall (who is dead), 
and the executors of Willis Lewis (who 1s also dead), Thomas 
B. Lewis and John R. Hicks, the trustees in the two deeds last 
mentioned, Venable, Downey, Brown and all the creditors se- 
cured in the deed of 25 July, 1840, and it interrogates them par- 
ticularly upon the matter before alleged, and especially T. B. 
and J. B. Littlejohn, whether they had settled their partnership, 
and whether any and what sum is due thereon from the former 
to the latter; and also interrogates T. B. Littlejohn and Brown 
whether any part of the said alleged debt to the latter is really 
owing, and why the same was not sooner paid. The bill also 
interrogates T. B. Littlejohn, Venable and Downey, when a 
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default took place in the office of clerk and master, whose money 
was misapplied, and how, and when, and at what period it was 
disclosed to the parties. 
(500) “The prayer is that all the deeds may be declared fraud- 
ulent and void as against the plaintiff, and that he may 
have satisfaction decreed out of the property therein conveyed, 
aud for general rehef. The representatives of Nuttall and Wil- 
lis Lewis did not answer, and the bill has been taken pro con- 
fesso against them. The answer of T. B. Littlejohn states the 
debts for which those persons, Nuttall and Willis Lewis, were 
sureties to have been paid long ago, and that releases were not 
taken, because they were not known to be necessary, or through 
mere inadvertence. As to the debts from Thomas B. to J. B. 
Tattlejohn, the separate answers of both those persons state that 
in both of the firms J. B. Littlejohn had advanced a large cap- 
ital; that they were conducted chiefly and almost exclusively 
under the management of T. B. Littlejohn, as the active part- 
ner; and that, although in October, 1827, no settlement had 
taken place, 1t was well known to both of them that T. B. Little- 
john was largely indebted thereon to J. B. Littlejohn; that a 
settlement could not well have been made at the time, as the 
concern then owed large debts and had a large amount of debts 
owing to them, but that from a rough estimate of the assets and 
the accounts of the respective partners they then believed that 
T. B. Littlejohn was indebted to J. B. Littlejohn in a sum not 
less than the utmost value of all the property conveyed by the 
deed, and certainly not short of $10,000. These answers state 
that before settlement could be made J. B. Littlejohn removed 
to Tennessee, in 1829, and has resided there ever since, and that 
owing to the want of opportunity for making a settlement one 
was not made until, by the filing of this bill, it was made neces- 
sary for J. B. Littlejohn to come to this State for that purpose, 
and that he accordingly came, and on 29 November, 1841, the 
parties stated their accounts and came to a settlement, a copy 
of which is annexed to the answer of J. B. Littlejohn; whereby 
it appears that at the execution of the deed there was a balance 
due to J. B. Littlejohn of about $17,000 of principal money, 
and that including interest up to November, 1841, the balance 
amounted to $24,933.48, after deducting large payments 
(501) made in the meantime. The answers admit that some 
parcels of the land, particularly mentioned, had been sold, 
but they state that J. B. ‘Littlejohn concurred in the sales and 
received such parts of the purchase money as had been paid. 
J. B. Littlejohn admits that he did not press a settlement and 
payment of this claim, as he would have done in the case of a 
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stranger or if he had considered any person interested besides 
himself, and says that the delay arose from a desire not to dis- 
tress his brother and from the belief that his debt exceeded two 
or three times the value of the property conveyed for its security, 
and that no other person had an interest in the execution of the 
trusts; and he denies that he released or ever intended to release 
the debt. 

Both of the defendants aver their belief that the settlement is 
correct and that the balance appearing thereon is just and truly 
due, and they submit to produce their books and to have an ac- 
count taken in this cause of their partnerships, if required. 

The answer of T. B. Littlejohn further states that the deed 
to Hicks, dated 29 July, 1840, was executed and delivered to 
Abram W. Venable, therein named, on the day it bears date, 
and that it was proved and registered on the 30th day of the 
same month, as appears by the certificate of the register on the 
copy of the deed exhibited by the plaintiff to be true. This de- 
' fendant, the trustee Hicks, Venable and Downey, and the other 
ereditor¢ who have answered, each for himself, state that the 
debts secured in that deed are justly due and fully owing: par- 
ticularly, T. B. Littlejohn states that he had used money re- 
ceived in his office to the amount of $3,618, which he found him- 
self unable to pay without the sale of some of the property con- 
veyed in the deed, and that Venable and Downey, as his sureties 
for the years aforesaid, were lable therefor; that the debt to 
Brown was justly due, and that Brown, when he left this coun- 
try, appointed the defendant Venable his agent, with directions 
not to press the collection of the money unless it should become 
necessary to its security; that such directions were given 
in consequence of a long intimacy and personal fr iend- (502) 
ship between Brown and T. B. Littlejohn. The answer 
of T. B. Littlejohn has annexed to it a schedule of the debts 
secured and the property conveyed, with an estimate of the value 
thereof, whereby the debts, without interest, appear to be $8,714.- 
73 and the value of the property $8,200; and it states that all 
those debts being justly due, and his property not more than 
suficient to pay ‘them, and believing that if the plaintiff recov- 
ered his debt, for which he was bound as a surety only, and 
raised the same out of his property, some of those debts con- 
tracted on his own account would go unpaid, he mentioned his 
fears to Abram W. Venable, his principal creditor and surety, 
and his desire to secure himself and his creditors; and thereupon, 
both at the instance of Venable and of his own accord, he exe- 
cuted the deed of 29 July, 1840, for the purpose of preferring 
those to whom he was justly indebted on his own account as 
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aforesaid, and for that purpose only; that some of the creditors 
mentioned therein assented to the deed at the time and that all 
the others did so immediately afterwards, and that there was 
no understanding or secret trust whereby any benefit whatever 
was intended to be reserved to himself personally or variant 
from the contents expressed in the deed, which he avers was in 
all respects hona fide. The answer of Venable corresponds with 
that of T. B. Littlejohn as to the debt of Brown and the respon- 
sibility of this defendant and Downey as sureties in the official 
bond, referring to the answer of Littlejohn for the particulars 
of his official default, of which the sureties have no personal 
knowledge. Venable states that the deed was delivered to him 
for the trustee, and that on the same day he delivered it to 
Hicks, the trustee, who accepted it. He likewise insists on the 
deed made to Thomas B. Lewis for his indemnity as the surety 
for the debt to John R. Hicks. 
The answer of Downey states that Venable and Littlejohn 
informed him of the intention to exeente the deed of 29 July, 
1840, and he assented thereto, and denies anv fraudulent 
(508) purpose therein, and in all other respects coneurs with 
that part of Venable’s answer which respects Littlejohn’s 
official defaults. The trustees, Thomas B. Lewis and Hailes 
state their respective executions of the several deeds to them and 
their belief that the debts mentioned in them were just and the 
deeds bona fide and not intended to defraud the plaintiff or any 
other person. Replication was taken to the answers, and the 
cause set down for hearing without anv proofs having been 
taken on cither side, and transferred to this Court for hearing. 


Badger and W. H. Haywood for plaintiff. 
Iredell for defendants. 


Rerrin, C. J. The admitted facts that the debts for which 
J. B. Littlejohn, John Nuttall and Willis Lewis were respect- 
ively sureties for T. B. Littlejohn have been paid many years 
past require the Court to put all the deeds of 30 October, 1827, 
out of the plaintifi’s way, except so far as one of those to John 
Nuttall may be supported as a security for the balance that may 
be due from T. B. Littlejohn to his brother on their partnership 
dealings. So the deed to Thomas B. Lewis, dated 29 February, 
1836, for the indemnity of Venable as surety for the debt to 
John R. Hicks, and not registered until 18 May, 1840, must 
likewise be declared not to be an effectual encumbrance on the 
slaves mentioned therein, for the want of due registration. The 
act of 1820 expressly enacts that a deed of trust not proved and 
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registered within six months shall, as against a creditor, be held 
utterly void, and the circumstance of the registration before the 
plaintiff got his judgment and execution makes no difference, as 
notice of a deed of trust not duly registered raises no equity 
against a creditor. Davidson v. Cowan, 16 N. C., 470. The 
case 18, therefore, narrowed down to the questions that can be 
made upon the deed of 30 October, 1827, as a security for 

the partnership balances, and the deed of 29 J uly, 1840, (504) 
as a valid security for the debts mentioned in it. As far 

as the object of the bill 1s to have those deeds declared void as 
having been made with a fraudulent intent towards creditors, 
the Court must hold the bill unsupported. As to the first deed, 
it is to be remarked that the circumstance of the security being 
given by one brother to another for an unknown balance of 
accounts, represented to be large, as the parties believed, and the 
further circumstance that there was no attempt to settle and 
ascertain the balance for so long a period as thirteen years, dur- 
ing which time the alleged debtor continued to enjoy the estates 
conveyed, certainly furnished grounds for suspicion of the fair- 
ness of the claim and of the deed made to sccure it, and well 
justified the plaintiff, as a creditor likely to be defeated by the 
deed, to call the parties to an explanation upon their oaths. 
But those circumstances are not absolutely conclusive of fraud, 
either as evidence that there was no debt owing or that the par- 
ties intended to deceive the world by the possession being so 
long with the debtor. For a creditor may- honestly obtain a 
security for a debt, known or believed {to exist, though unliqui- 
dated, and a preference thus gained by one creditor over an- 
other for what may turn out to be due is not unfair. So mere 
delay, either in settling or collecting the debt, will not of itself 
impeach the deed, since forbearance may arise from many 
motives besides that of giving a false credit to a debtor, and in 
many instances may be attributed to the most benevolent and 
praiseworthy motives. In the case before tis the answers of both 
the parties, T. B. Littlejohn and J. B. Littlejohn, satisfactorily 
and fully repel, if to be credited, all those imputations of fraud. 
They establish, although the debt is not specified in the deed by 
its amount, that it in fact existed, and exceeded the value of all 
the property conveyed to secure it. They account for the debt 
not being ascertained at the time by the state of the business of 
the firms, and for the subsequent procrastination by the sepa- 
ration of the parties by distant residences, by their fra- 

ternal confidence and the natural unwillingness of the (505) 
creditor to distress the debtor. It furthermore is seen 

that all the property conveyed (except the slave, who died long 
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ago) was land, of which the possession merely is not evidence of 
title, and of the conveyance of which notice was given to cred- 
itors by due registration. Those statements of the answers must 
be received as true by the Court, as the case stands, for in all 
respects they are directly responsive to the allegations of the bill 
and are in no respect contradicted, even by a single witness. 
Upon the face of the pleadings, therefore, this deed cannot be 
declared to have been made with a fraudulent intent to deceive 
creditors nor to have been kept on foot for that purpose after 
the payment of all the debts intended to be secured thereby, but 
it must be declared to be still a valid security for such sum as 
may be really owing from T. B. Littlejohn to his brother on 
their copartnerships. With respect to the last deed, dated 29 
July, 1840, the Court is led to the lke conclusion, much for 
reasons of the same kind. The answers, being responsive to _ 
charges in the bill, are evidence for the defendants, while uncon- 
tradicted. They prove the justice of all the debts mentioned in 
the deed. In truth, the bill does not particularly question any 
one of them, except those to Brown and the alleged misapplica- 
tions of monev in the master’s office. As to each of them the 
answer of Thomas B. Littlejohn is precise and positive. So is 
that of. Venable in respect to the debt to Brown, with the col- 
lection of which he was char ged, and for the security of which, 
with the other debts, he was active in getting the deed in ques- 
tion executed. No one but Littlejohn himself could answer 
directly to the conversion of the funds in his office, either as to 
the time or the amount, and he has given an explicit and positive 
statement as to both, in which the sureties, Venable and Downey, 
could only concur to the extent of their belief, and to that extent 
they do fully concur, Assuming the defaults to have occurred, 
and the other debts to exist, as being thus established, the Court 
does not perceive any sufficient ground for impeaching the deed. 

There were, however! some objections stated in the 
(506) argument which it is proper to notice, 

It was said that as a provision for an indemnity to the 
sureties in the official bond, it was against good morals and 
public policy, especially as it includes future as well as past 
breaches of duty. But we think there is no force in the argu- 
ment. We see no reason why a person who is entering into a 
bond as surety for the faithful performance by an officer of his 
public duties, may not provide in anv manner he can for his 
counter-security. The principal contracts at the time to repay 
to the surety any money the latter may be compelled to pay for 
him, and, therefore, he may superadd thereto any further or 
collateral security. If this may be done when the obligation 
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is contracted, it must be competent to do so whenever the party 
apprehends danger, and certainly when an acknowledged default 
has happened. 

It was likewise said that as some of the property conveyed, as 
the crops, were perishable, and consumed in the use, and as the 
possession was to be retained by the debtor, the deed is thereby 
shown to be fraudulent, as appearing to be made for the case 
or favor of the debtor. 

If it so appeared we should not hesitate to pronounce the deed 
fraudulent. But the intent to secure any benefit, ease or favor 
to the debtor is peremptorily denied, and we do not think those 
provisions in the deed, when considered with other parts of it, 
do establish such an intent. The possession was to be kept by 
Littlejohn no longer than the property was required for the 
purpose of a sale, and as to the period or terms of making the 
sale he has no voice, but they are to be determined by the cred- 
itors at their will. 

It is true that some of the crops might be consumed before the 
sale; but even that might be for the benefit of the creditors, as 
keeping the property together until the crops growing when the 
deed was made, in July, would mature and be gathered, and 
have had in view rather the convenience of the trustee than 
favor to the debtor. We need not, however, further con- 
sider the point at present, since our views are fully ex- (507) 
pressed on it in Moore v. Collins, 14 N. C., 137, and have 
been more recently repeated in Cannon v. Peebles, 24 N. C., 449. 
If the sale had been delayed so long, or if the proportion, in 
point of value, of the consumable articles over those of a differ- 
ent character was such as to induce the Court to believe that it 
was the object or an object of the deed to provide for Littlejohn 
permanently or temporarily, and not for his creditors, it would 
be the duty of the Court to pronounce the deed void. But it is 
seldom practicable, and seldom prudent, to have an immediate 
sale under such assignments; and until a sale, 1f to be in a 
reasonable time, as fixed in the deed or to be fixed by the trustee 
or creditors, it is more convenient to all parties that the posses- 
sion should not be changed. We yust presume the creditors will 
be governed by,their own interest and not Littlejohn’s ease, until 
the contrary appears, and especially when any view to his ben- 
efit 1s so positively denied. The Court must therefore declare 
that the plaintiff has not established the allegation in his bill, 
that the deed of 29 July, 1840, to John R. Hicks was fr audulent, 
and, consequently, it 1s supported as a valid deed and secury 
for such sums and debts as may remain due to the several cred- 
itors or sureties therein provided for. But should the plaintiff 
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think proper to proceed no further in his suit, and to dismiss 
his bill upon the declarations thus made, he may do so without 
costs, for in the opinion of the Court he had a right, under the 
circumstances, to call for a discovery upon most of the points 
on which he asked it. The case, however, is one on which the 
plaintiff, supposing those two deeds to be fair, and subsisting 
securities, has a might to rehef by having the encumbrances 
cleared from the property, and to that end to have such inqui- 
ries and accounts taken as will ascertain the sums really due on 
the claims provided for, so that they may be raised out of the 
property, if sufficient, and the plaintiff get satisfaction out of 
the surplus if any. Therefore, the plaintiff is allowed to have 
such inquiries upon any or all of those debts as he may 
(508) choose, but if they should result against him they will 
probably be made at his cost. 
The plaintiff declined to have the proposed inquiries made. 
Per CURIAM. Bill dismissed, but without costs. 


Cited: Hardy v. Skinner, 31 N. C., 194: Moore v. Ragland, 
(4 N.C, 346. 


(509) 
ALFRED W. TOMEINSON vy. ABSALOM B. BLACKBURN eT at. 


1. A man who buys property at an execution sale buys it only sub- 
ject to the equitable claims then existing on it. 

2. Where A had contracted by covenant under seal to buy a tract 
of land in fee from B. in which B had only.a life estate at the 
utmost, his wife being entitled to the fee, and under an execution 
( bought all B’s interest before he and his wife conveyed to A: 
Held, that A. although he had given notice to C of his contract 
with B, could not recover the land from C without paying him 
at least the value of B’s life estate. although A after such sale 
by execution had paid B all he had contracted to pay. 


Tuts was an appeal from an interlocutory order of the Court 
of Equity of [repext, at Fall Term, 1842, his Honor, Vash, J., 
presiding, refusing the motion to dissolve the injunction, which 
theretofore had been obtained in the case, and directing the in- 
junction to stand over until the final hearing of the cause. 

The facts disclosed by the bill and answers are stated in the 
opinion delivered in this Court. 


Caldwell for plaintiff. 
J. H. Bryan and Boyden for defendants. 
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Gaston, J. The substance ‘of the plaintiff’s bill is that on 4 
January, 1841, he contracted with one Thomas J. Lazenby for 
the purchase of a tract of land, whereof the said Lazenby’s wife, 
by whom the said Thomas had issue, was seized in fee; 
that thereupon Lazenby executed to him a bond in the (510) 
penal sum of $1,050, with condition to make a good and 
lawful title for the land as early as the same could be done, and 
he executed unto the said Lazenby his bond for the sum of $375, 
payable in good negotiable notes, and also another bond for 
$150, payable in a four-horse wagon, amounting together to 
$525, the stipulated price of the land. The plaintiff further 
states that on 17 February following a deed was executed in the 
name of Lazenby and wife, but which, because of some error or 
informality in the commission for taking her examination and 
in the return of the commission, operated in law as the deed of 
Lazenby only, whereby the said Lazenby and wife were declared 
to bargain and sell the said land to the plaintiff and his heirs 
forever, and thereupon the plaintiff entered into the possession 
thereof. The bill then states that at the February Term, 184i, 
of Iredell County Court, which was before the execution of the 
said conveyance, a judgnient was obtained against said Lazenby; 
that an execution fested of that term issued to the sheriff and 
was by him levied upon said land; that a sale was made by the 
sheriff, notwithstanding the plaintiff gave notice of his equitable 
interest in the said land; that the defendants bought the land at 
said sale, and one of them (Blackburn) hath taken a conveyance 
from the sheriff and has since brought an action of ejectinent 
to turn the plaintiff out of possession. The bill avers that the 
plaintiff, belheving himself to be unquestionably the owner in 
equity of the land aforesaid, and supposing himself bound by 
the contract with Lazenby to pay the amount of his bonds to 
Lazenby, hath, since the sale as aforesaid by the sheriff, paid 
up the whole thereof, except about the sum of $25, and the deed 
previously executed has been so acknowledged by Lazenby’s wife 
as to render the same effectual as her conveyance. In addition 
to this, which we deem the substance of the bill, there are state- 
ments of conversations between the plaintiff and the defendants 
jointly or severally, and conferences between the defendants, 
from which may be inferred a charge that the defendants had 
combined to run up the land at the sheriff’s sale to a high 
price and to get the plaintiff to take it at that price as bid (511) 
off for him. The answer of the defendant Tomlinson 
disclaims his having had any connection with the other defend- 
ant in the purchase at the sheriff’s sale or having any interest 
whatever in the land. That of the defendant Blackburn de- 
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clares that he did bid off, as the agent of the plaintiff; that he 
has offered to the plaintiff the benefit of the said bid, which the 
plaintiff hath refused; that he hath accordingly taken a con- 
vevance from the sheriff and brought his ejectment because of 
his refusal, and he yet proposes to surrender his legal title to 
the plaintiff on being repaid the price he gave for the land and 
his costs. Both the defendants give their explanations of the 
conversations and conferences stated in the bill, repelling the 
charges of combination. Upon the coming in of these answers 
it was moved by the defendants to dissolve the injunction which 
had been granted upon the filing of the bill against the proceed- 
ing in the action of ejectment instituted by Blackburn. This 
notion was refused, and from the interlocutory order keeping 
up the injunction the defendants were permitted to appeal to 
this Court. 

It seems to us that there is no equity in the cause made by the 
bill to warrant the injunction. At the teste of the execution 
under which Blackburn bought, Lazenby, the debtor, was seized 
of a legal estate as tenant by the curtesy initiate, for the term 
ot his hfe, and this estate was liable to sale under that execution. 
If Blackburn purchased for himself, he acquired under the sher- 
iff’s conveyance that legal estate—subject, of course, to all the 
equities in relation thereto which bound Lazenby. Dudley v. 
Cole, 21 N. C., 429; Freeman +. Fliil, 7b., 389. The plaintiff, 
who had then paid no part of the purchase money under his 
contract, had no right to demand a conveyance of this legal 
estate from Blackburn without paying to Blackburn either what 
it cost him or a ratable part of the price which the plaintiff had 
stipulated to give for the fee-simple interest. Linch v. Gibson, 
4N.C., 676; Forth v. Duke of Norfolk, 4 Mad., 507 (note). 

Blackburn, not Lazenby, was then the owner of the life 
(512) estate, and Blackburn, not Lazenby, was equitably enti- 

tled to the price thereof, if the plaintiff chose to insist on 
the purchase. The plaintiff had his remedy against Lazenby 
on the bond to make a good title, or he might have rescinded the 
contract altogether and had his covenants delivered up. His 
voluntary act, after it had been ascertained that Lazenby could 
not convey the freehold because it had been assigned to Black- 
burn, in paying to Lazenby the entire price of the tract may 
have been done, as he alleges, under the supposition that Lazenby 
had a right to receive it. But this was a mistake, and he had 
no equity to throw the loss thereby sustained upon Blackburn, 
who in no manner caused the mistake. If, on the other hand, 
he chooses to regard Blackburn as having bought Lazenby’s legal 
estate for hem, nothing is as yet satisfactorily disclosed which 
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entitles him to an assignment of that estate upon more favorable 
terms than those which Blackburn agrees to accept. It is the 
opinion of this Court that the injunction ought to have been 
dissolved, and this opinion must be certified to the Court of 
Equity for the county of Iredell. The plaintiff must pay the 
costs of the appeal. 

PER CurIAM. Ordered accordingly. 


Overruled: Tally v. Reed, 74.N. C., 464, 469. 


(513) 
JOHN McLURE vy. ANTHONY BENCENTI Et AL. 


1. Where a creditor obtains a judgment in another State against a 
debtor residing there, and the property of the debtor is removed 
to this State, a ereditor who attaches it in this State, without 
fraud and for a bona fide debt. shall hold it against such judg- 
ment creditor. 


ho 


. A ereditor who has obtained a judgment at law in another State 
cannot receive the extraordinary aid of a court of equity in this 
State to enforce such judgment. 


8, Courts of equity in this State will only lend their assistance in 
enforcing the satisfaction of judgments at Jaw obtained in their 
own State. 


Tus case was brought up by appeals of both the plaintiff and 
some of the defendants from interlocutory orders made at the 
Spring Term, 1848, of Rowan Court of Equity, his Honor, 
Nash, J., presiding. The following is a summary of the case: 

The bill was filed on 8 January, 18438, and states that on 3d 
that month the plaintiff recovered a judgment in the Court of 
Common Pleas for Union District, in South Carolina, against 
Daniel Thomas the elder, for a debt of $890.74, besides costs 
of suit; that the plaintiff was a citizen of South Carolina, as 
are all the parties defendant, except Benceni; that at the time 
of rendering the judgment D. Thomas, the debtor, was in pos- 
session of three slaves, which were liable to be sold on execu- 
tion for the debt and were of value sufficient to satisfy 1t, and 
that he had no other property in South Carolina out of which 
the debt could be raised. The bill further states that with the 
view of defeating the plaintiff of his debt by withdrawing those 
negroes from the reach of an execution on the plaintiff’s judg- 
ment and by covering them with a pretended prior encum- 
brance in this State, Daniel Thomas the elder, Daniel Thomas 
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(514) the younger, James Thomas and Amanda Thomas (which 
three last-named persons are the children of Daniel the 
elder) and A. L. Hall, by concert among themselves and with 
Benceni, who resides in Salisbury, in North Carolina, secretly 
removed the slaves from South Carolina into Rowan County, 
and that Benceni immediately levied an original attachment on 
them as the property of Daniel Thomas the elder tor a large 
debt alleged therein to be due from him to Beneeni. The bill 
charges that the pretended debt to Benceni is not a true one, but 
altogether fictitious, and raised by the joint contrivance of the 
defendants for the sole purpose of baffling the plaintiff and hin- 
dering him of his debt. It also further states that the defend- 
ants, Daniel the younger, James and Amanda, set up a claim to 
the slaves under some pretended conveyance from their said 
tather, sent them into North Carolina by the defendant Hall, 
and authorized Benceni to have them seized and held by him 
under their claim, also, and for their benefit; and thereupon the 
bill charges that the pretended conveyance from Daniel the 
elder to his children was yoluntary and made without any valu- 
able consideration, and was made many years past, when the 
children were in tender infancy, and was not proved or -regis- 
tered or made public; and that the father thereafter continued 
in the possession of the slaves, using them as his own up to the 
time of their removal into this State, a period of twelve years; 
and so, that the same was fraudulent and void as against per- 
sons giving credit to the father. The bill then charges several 
matters tending to impeach the justice of Benceni’s demand on 
which he issued the attachment, and it prays a discovery from 
all the parties, that an account may be taken between Daniel 
the elder and ‘Benceni, and, if any balance be found in favor of 
the latter, that it be paid, and, bevond such sum, that the negroes 
be condemned to the satisfaction of the plaintiff’s debt. 
The parties severally answered, and all of them denied any 
concert between Benceni and any others of the defendants. The 
answers of the children of Daniel the elder state that the 
(515) negroes did not belong to their father, but were their 
property, under a written conveyance made by their 
father in September, 1529. They state that the conveyance was 
not fraudulent nor in any manner intended to hinder or delay 
their father’s creditors, but was bona fide intended as a reason- 
able provision for these defendants. They say that their father 
had then an ample estate, exceeding by the sum of about $10,000 
all the debts he owed, and a number of other children; and that 
he, about that time, advanced some of his other children, who 
had come of full age, and, with a view of placing on equal foot- 


380 : 


N.C.] JUNE TERM, 1843. 
McLvureE v. BENCENT. 


ing with those children these defendants also, who were deaf 
and dumb, he gave to them the slaves in question, which were 
not of greater value than the advancement their father might 
necessarily make to them. They admit that the deed had not 
been recorded, and give as a reason therefor that another person, 
unadvisedly and without their knowledge, canceled it by tearing 
off the donor’s name; but they say that it was a matter of noto- 
riety. And they insist that the conveyance is, under those cir- 
cumstances, valid in the law of South Carolina, where all the 
parties and the slaves resided. They deny that they removed 
the slaves from South Carolina by concert with or without the 
knowledge of their father; but they admit that they delivered 
them to the defendant Hall as their agent to bring them into 
this State, with the view of avoiding their seizure by the plain- 
tiff and a ‘tedious and expensive litigation with him. They say 
likewise that they have no knowledge of their father’s debt to 
Benceni; but they deny that the negroes are liable therefor, or 
that they consented that Benceni should levy on or take them in 
any way, or suspected that he intended to do so until they heard 
that he had done it. 

The answer of Hall disclaims any interest or claim in him- 
self, and states that he was employed merely as an agent by 
Daniel Thomas the younger, for himself, his brother and sister, 
to bring the negroes into this State for them. 

The answer of Benceni denies any concert between himself 
and any of the other parties, and states that he had no. 
suspicion that the slaves were to be removed until he saw (516) 
them in Salisbury; that he then understood from Hall 
why they had been brought there, and believing that in law they 
were the property of Daniel Thomas the elder, and lable for 
his debts, he took out an attachment for a debt that person owed 
him and had the negroes attached and taken into the eustody of 
the sheriff. The answer then sets forth the aecount on which 
the attachment was founded, on which a balance of $1,107.9614 
appears to be due to this defendant, and, after explaining the 
matters charged in the bill as impeaching his demand, the an- 
swer states that balance to be justly due. 

On the filing of the bill an order of sequestration was made 
and a writ issued, under which the sheriff held the negroes. On 
the coming in of ‘the answers and on the motions of the defend- 
ants respectively to discharge that order and to set the negroes 
at large, the court granted the motion on behalf of Benceni and 
with costs, and refused the motion on the part of the other 
defendants, but continued the order until the hearing. And 
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thereupon the plaintiff appealed from the former part of the 
order in favor of Benceni, and the children of Daniel Thomas 
the elder appealed from the residue of the decree. 


Alexander for plaintiff. 
Caldwell and Boyden for defendants. 


Rerrix, C. J. The question raised by these appeals is whether 
the plaintiff has such an interest in the slaves in controversy or 
has stated such a case as authorizes the Court to interfere with 
the possession of them by the defendants, or to interrupt legal 
proceedings between the defendants themselves for the purpose 
respectively of asserting a title to the slaves in some of the de- 
fendants, or of asserting by another a right to satisfaction out 

of them for the debt of yet another of the defendants, by - 
(517) laying hold of the property and bringing it into this 
Court. 

As between the plaintiff and Benceni separately there would 
seem Clearly to be no ground for the interposition of the Court 
of Equity. They both claim as ereditors of the same person, 
each insisting that the negroes are the property of that person 
and liable for his debts. Even if it were true that the negroes 
were brought into this State at the instance of Benceni in order 
that he might gain a preference over the plaintiff by attaching 
here before the other could seize in South Carolina, there would 
be nothing for the cognizance of this Court. It would be simply 
a case of legal priority obtained by a vigilant creditor, against 
which equity could not relieve at the instance of a less active 
creditor who had no specific title or Hen on this property. But 
all agency on the part of Benceni in getting the negroes here is 
denied, and it seems he owes his priority to good luck rather 
than any foresight of his own. The plaintiff, therefore, has 
nothing but his own want of diligence to find fault with upon 
this part of the case.. How far the Court of Equity might go 
in relieving at the instance of a creditor by judgment and execu- 
tion against an attachment, upon the ground that the debt there- 
in demanded was not real and that the process was sued out and 
kept on foot collusively for the purpose of covering the property 
and withdrawing it from the reach of just creditors, we do not 
think it necessary to say definitely. Probably the nature of the 
debt and the fraudulent purpose might be inquired into, in the 
saine manner and for the same purpose as if the proofs, instead 
of being an attachment, were an execution on a fraudulent judg- 
ment. But in this case the debt appears to be due to Bencent 
in the first place, and, in the next, all concert between that party 
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and all the others is denied; and it is evident that, whether the 
debt be owing or not, Benceni really claims it as against his 
alleged debtor, and that his attachment is a bona fide litigation 
to obtain satisfaction out of this property as against all the other 
parties, plaintiff and defendants. There is then no principle 
on which the jurisdiction can be changed or an impedi- 
ment thrown in the way of this defendant in prosecuting (518) 
his legal remedy and keeping all the advantages which he 
thereby has at law. Upon this ground alone, therefore, the 
Court would hold that there was no error in so much of the 
decree as the plaintiff appealed from, and order it to stand 
affirmed, with costs to Benceni. But, in truth, the cause, as 
between these parties, need not be determined on those particular 
circumstances, but falls within a general principle, on which 
the whole case must be decided against the plaintiff, as we think. 
The general principle alluded to is this: that a creditor, by 
judgment in another State against a citizen of the same State, 
cannot come into this State for satisfaction out of the debtor’s 
property situated here. We do not take notice of claim set up 
to. the negroes by the children under the father’s gift, because, 
assuming them to belong to the father, the plaintiff cannot reach 
them in this way. The proceeding is prima impressionis. We 
are not informed of anything that can be made to serve as a 
precedent, though, doubtless, the case has occurred in very many 
instances where the debtor had no property in the State in which 
the judgment was rendered, but it was removed into or before 
was situate in another State; and attempts like the present would 
have been often made if they could have been earried through. 
It is true, the judgment of the court of one State is deemed valid 
and conclusive in the courts of a sister State. What was done 
under a judgment in the State in which it was rendered is sus- 
tained by them, if brought into litigation in the courts of an- 
other State. So the latter courts will aid in its execution when 
necessary to render it effectual. But they give such aid in its 
execution by receiving it as evidence of a debt, or of property, 
when it is made the direct subject of action or of defense in those 
courts, and in no other manner. At least, we are not aware of 
any case in which the court of one State has undertaken to give 
an extraordinary remedy to a creditor, by Judgment in another 
State, merely on the ground that the laws of his own State did 
not furnish an effectual remedy. If such be the fact, 
he must look to his own domestic authorities to alter (519) 
and amend their laws, and not to the tribunals of another 
State to supply that want of an effectual remedy. But every 
country must be presifmed a competent judge of the justice due be- 
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tween its own citizens, and to provide effectual means for admin- 
istering it. Therefore, if these negroes be the property of 
Daniel Thomas the elder, and were subject to the plaintiff’s 
satisfaction, 1t cannot be supposed that the law of South Caro- 
lina will not, in some manner, compel him to assign them to the 
plaintiff, or to some officer of the law to dispose of and apply 
the proceeds for the benefit of the plaintiff and his other credit- 
ors. So if the children of Thomas have done the plaintiff a 
wrong in removing the negroes, it 1s a wrong made so by the 
laws of South Carolina and perpetrated there by her own cit1- 
zens, who must be taken to be duly amenable to her laws. Hence 
there is no reason for the interference of our courts between 
persons all whom are alien to our laws and tribunals and have 
access to their native institutions. It may be here observed that 
in this spirit is our attachment law conceived, which gives not 
that remedy against a person residing in another government to 
another person also residing in another government. We be- 
lieve that a similar provision is found in the codes of all the 
States which give the process of attachment, and it proceeds on 
the idea that it is not incumbent upon one State to administer 
justice between citizens and inhabitants of other States, but 
recourse may be had to the country having jurisdiction over the 
persons. A judgment in-another State cannot be enforced here 
by process of execution issued by our courts in the first instance, 
for the defendant has a right to contest the fact whether it be a 
judgment in another State or not. Therefore, it must be made 
the subject of an action here, and the demand become due by a 
judgment of our courts, before the party can have execution 
here. We entertain that jurisdiction because the party has come 
within the State, and we execute against him our own judgment. 
But as we cannot execute a judgment abroad by process here at 

law, so it seeins necessarily to follow that a court of equity 
(520) here ought not to condemn property that it ean lay hold 

of for the satisfaction of such a judgment. Equity is 
ancillary to the law in aiding creditors by judgment and execu- 
tlon in our own courts, where it is necessary for their satis- 
faction. But then the persons and property are within the 
State, and no jurisdiction is arrogated over persons or things 
abroad. The interposition of the court is here invoked upon 
the same plea of necessity. But it is not a similar necessity, 
nor one that can be admitted to exist. The supposed necessity 
consists in a defect imputed to the law of the country to which 
all the parties belong in not providing against the power of a 
debtor to put his property out of the way of his creditor, or in 
not compelling him to produce it or make®t subject to the debt, 
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or in not giving just redress against third persons who have 
aided the debtor in such his wrongful acts. It may be that the 
law of South Carolina is lame in all these particulars, and that 
help from some other quarter is necessary. But we cannot be- 
heve that by process against the body or some other ineans the 
creditor cannot have due redress in his own State. If, however, 
it should be otherwise, the necessity of the plaintiff’s case calls 
for legislative assistance at home, and cannot instigate the judi- 
cial tribunals of this State to enforce a judgment not rendered 
here and against a person not resident within our jurisdiction. 
Our opinion, therefore, is that so much of the decree as con- 
tinued the order of sequestration against any of the defendants 
was erroneous, and ought to be reversed, with costs to the de- 
fendants. All which must be certified to the Court of Equity. 
Per Curiam. Ordered accordingly. 


(521) 


WILLIAM DALTON anv oTHeERS vy. HAMILTON SCALES 
AND OTHERS. 


Two brothers inherited Jand from their father, which was divided be- 
tween them. They were also equally entitled to the reversion in 
another tract of land which had been allotted to their father's 
widow, Charlotte Detheridge. as her dower, and on which she 
resided. One of the brothers died intestate and without issue, 
lenving the other brother his heir at law. This brother after- 
wards died, leaving a will. By one clause of this will he devises 
as follows: “Having understood that it is the prevailing opinion 
among 2 number of people that I am the proper heir to the estate 
of my brother, Philemon Detheridge, deceased. and not knowing 
the law in such cases, and being desirous that my sister-in-law, 
Elizabeth Detheridge, should heir the same, and to prevent dis- 
putes that might arise concerning said estate, I give and be- 
queath to my said sister-in-law, Elizabeth Detheridge, widow of 
iny brother Philemon, deceased, all my right, title and interest 
to that estate and every part thereof; and further, it is my will 
nnd desire that the above clause should be distinctly understood 
that it is my will and desire that my said sister-in-law, I:liza- 
beth Detheridge, should heir that estate, and every part thereof, 
rea] and personal, notwithstanding the Jaws of my country might 
or would make me the proper heir to the same.” In a subse- 
quent part of the will the testator thus devises: “And, further- 
more, it is my will and desire that my executor sell, at the death 
of Charlotte Detheridge, my lot or tract of land whereon she 
now lives, and whenever to the amount of $600 in the hands of 
the executor, I give and bequeath that much ($600) to I. A. J., 
T. WI. GD. J. 0. 5..C. T. J. and F. G. J., children of my uncle 
J. J., to be equally divided between them, giving each one hun- 
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dred dollars: and whatever monéy is then remaining in the hands 
of my executor. my will and desire is that it be equally divided 
between the children first named. Patsy Detheridge, Sally Dalton, 
William Dalton. Elizabeth Dalton and James Dalton, giving 
Patsy Detheridge one-sixth part’: Jfeld, that the moiety of the 
dower of land which had belonged to the deceased brother did not 
pass under the latter, but was included and devised in the former 
of these clauses. 


Tuis bill was filed in Rocxiyenam Court of Equity, 

(522) and answers having been put in, the cause was set for 

hearing upon the bill and answers, and at Spring Term, 

1843, of that court was ordered, by consent of parties, to be sent 

to the Supreme Court for hearing. The facts of the case were 
these: 

George Detheridge, formerly of the county of Rockingham, 
died intestate many years since, seized of a large real estate, 
which descended to his two sons, Robert and Philemon, as ten- 
ants incommon. Partition was made between them of all this 
estate, except a tract of 250 acres, which was allotted to Char- 
lotte, the widow of George D. Detheridgc, as her dower, and 
remained undivided. Philemon died intestate and without any 
lineal descendant, and Robert was his only heir at law. Robert 
died about 1817, and upon the construction of his will depends 
the decision of the controversy before us. In a part of this will 
the testator thus expresses himself: “Having understood that it 
is the prevailing opinion among a number of people that I am 
the proper heir to the estate of my brother, Philemon Dether- 
idge, deceased, and not knowing the law in such cases, and being 
desirous that my sister-in-law, Elizabeth Detheridge, should 
have the same, and to prevent disputes that might arise concern- 
ing said estate, I give and bequeath unto my said sister-in-law, 
Elizabeth Detheridge, widow of my brother Philemon, deceased, 
all my right, title and interest to that estate, and every part 
thereof; and further, it 1s my will and desire that the above 
clause should be distinctly understood that it is my will and 
desire that my said sister-in-law, Elizabeth Detheridge, should 
heir that estate, and every part thereof, real and personal, not- 
withstanding the laws of my country might or would make me 
the proper heir to the same.” In a subsequent part of the will 
the testator thus expresses himself: “And, furthermore, it is 
my will and desire that my executor sell, at the death of Char- 
lotte Detheridge, my lot or tract of land whereon she now lives, 
and whenever to the amount of $600 in the hands of the ex- 
ecutor, I give and bequeath that much ($600) to James <A. 
Joyce, Thomas H. Joyce, George D. Joyce, Joseph Joyce, Char- 
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lotte T. Joyee and Felix G. Joyce, children of my uncle (523) 
James Joyce, to be equally divided between them, giving 
each $100; and whatever money 1s then remaining in the hands 
of my executor, my will and desire is that it be equally divided 
between the children first named, to wit, Patsy Detheridge, Sally 
Dalton, Robert Dalton, William Dalton, Elizabeth Dalton and 
James Dalton, giving Patsy Detheridge one-sixth part.” 
Charlotte Detheridge having died, the plaintiffs, who are enti- 
tled under the last-mentioned clause of the will of Robert Deth- 
‘eridge to the ultimate proceeds of “the lot” or tract of land 
thereby directed to be sold, filed this bill against the defendants, 
who are the heirs at law of Elizabeth Detheridge, the widow of 
Philemon Detheridge, claiming that the last-mentioned clause of 
the will of Robert Detheridge apples to and embraces within 
its operation the whole of the tract whereon the testator’s step- 
mother then resided, and therefore pro tanto repeals and makes 
void the disposition unto Elizabeth Detheridge of the undivided 
half thereof, which had belonged to her.husband, the testator’s 
brother Philemon, or, if this be not the effect of such conflict 
between the two clauses, then the latter so modifies the former 
as to permit the said Elizabeth to take thereunder but an indi- 
vidual part in the moiety, which had been of her husband, in 
common with the plaintiffs. The defendants insist in their an- 
swer that upon the whole will it is apparent that the testator 
directed the sale of that moiety only of the tract which he held 
in common with his brother Philemon, and that the defendants 
are entitled exclusively to the other moiety under the gift to 
their mother of all the interest of the testator in the real estate 
of his said brother. 


Morehead for plaintiffs. 
No counsel for defendants. 


Gaston, J. In the interpretation of wills it is the clear duty 
of the Court to give effect to each and every part of the 
instrument, and, if it be possible, to reconcile all seeming (524) 
repugnaneces between its different provisions. As the in- 
strument is an entire act, intended to operate altogether and at 
the same moment, it is not to be admitted, unless the conclusion 
be irresistible, that the testator had two inconsistent intents, and 
has left a declaration of both these inconsistent intents as con- 
stituting a law for the disposition of his property. Now, noth- 
ing can be more explicit than the language of the testator in the 
gift to his brother’s widow. Doubting, indeed, whether he was 
the heir of the deceased brother or not, and therefore cautiously 
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abstaining from calling any part of that property his, but de- 
scribing it simply as “the estate of his brother Philemon,” he 
declares, nevertheless, again and again, that if he be the heir 
to the estate of his brother, then he gives all his right and inter- 
est therein, and every part thereof, to his brother’s widow, so 
that she shall heir the same and every part thereof, real and 
personal. When the testator subsequently proceeds to give di- 
rections with respect to the disposal of what he calls “my lot or 
tract of land whereon Charlotte Detheridge lives,” it is impos- 
sible to suppose that he had forgotten the gift made to his 
brother’s widow of his brother’s moiety of that land, so far as 
he had or could pretend any right or interest therein, and it is 
xceedingly improbable that he meant to recall it either in whole 
or in part. Now, the two dispositions are perfectly reconciled 
by understanding the testator, when using the phrase “my lot or 
tract of land,” as designating that which was Ais certainly as 
contradistinguished from that moiety or Jot which he had al- 
ready disposed of “as chis hrother’s estate,” and in respect to 
which he doubted whether it was his or not. The bill, we think, 
must be dismissed with costs. 
Per Crriam. Decreed accordingly. 


(525) 
JOSEPH M. MEANS er av. vy. ALEXANDER HOGAN ert at. 


1. Where the children of a person who had died intestate appoint an 
attorney to collect moneys which were due to their father in his 
lifetime. and he collects them accordingly. such attorney cannot. 
when he is called upon to account for what he has received. ob- 
ject that‘it helonged in law to the administrator of the deceased 
father. 


2. Receiving the money as belonging to his principals, he cannot after- 
wards deny their right to it. 


Tis cause, having been set for hearing in Ranpotrx Court 
of Equity, upon the bill, answer and proofs, was, at Spring 
Term, 1848, of that court, ordered by consent of parties to be 
transmitted to the Supreme Court to be heard. 

Upon the hearing the following appeared to be the facts of 
the case: 

In 1794 Thomas Lytle, of Randolph County, died, leaving 
Some personal property and two pieces of land in that county, 
which by his will he bequeathed and devised to his wife, Cath- 
arine, for life, and after her death upon certain limitations over, 
which failed; so that there was an intestacy as to the remainder 
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after the death of the wife. The testator appointed several 
executors, of whom William Bell was the survivor, and he died 
in 1821, having made a will and appointed Robert Walker and 
Wilham Welborn the executors. Catharine, the widow, died in 
1812, intestate and without issue. Upon her death, Bell, the 
executor, took into his possession the slaves belonging to his tes- 
tator and held them during his life, and at his death his execu- 
tors, Walker and Welborn, took them. The testator, Thomas 
Lytle, left no issue, so that his personal estate undisposed of was 
distributable, one-third part thereof to his wife and the 

other two-thirds part amongst his next of kin, who were (526) 
his brother, Henry Lytle, his four half-brothers, and his 

half-sister Jane, intermarried with James Montgomery. ‘The 
real estate also descended to the brother Henry, or to him and 
the half-brothers equally. John Means, one of the half-brothers 
above mentioned, died intestate in Pennsylvania, leaving six chil- 
dren his heirs at law and next of kin, namely, Nathan Means, 
James Means, John Means, Nancy Means and Joseph M. Means, 
and Jane, intermarried with Nathan Woods. On 19 January, 
1829, Joseph M. Means and Nathan Woods and his wife, Jane, 
then residing in Pennsylvania, executed a letter of attorney to 
William Hogan, of Randolph County, in this State, authorizing 
him by all lawful means to ask, demand, sue for and receive in 
their names, or in his own to their use, such share and shares 
of the said estate, real and personal, that had belonged to the 
said Thomas Lytle as they, the said Joseph M. and Woods and 
his wife, were entitled to as two of the children of the said John 
Means, deceased, wlio was a half-brother of the testator, Lytle. 
And the present bill is filed by those persons, Joseph M. Means 
and Nathan Woods and his wife, Jane, against the executors 
of the will of said Hogan, who has since died, praying a dis- 
covery of the sums and estates to which the plaintiffs are respect- 
ively entitled or which came to the hands of said William Hogan 
as the attorney of the plaintiffs. The bill alleges that in 1828 
a bill was filed in the Court of Equity by certain persons who 
were the children of the testator’s brother Henry Lytle (then 
deceased) against Walker and Welborn, the exceutors of Bell, 
and against the original testator’s half-brothers and sister, Ben- 
jamin, Adam and Andrew Means, and James Montgomery and 
his wife, in which an account and distribution of the said per- 
sonal estate was sought, and under which the same was decreed. 
The plaintiffs state that they were not parties to the suit, but 
that such proceedings were therein had that a large number of 
slaves belonging to the estate were ordered to be sold by the mas- 
ter for distributiou, and it was referred to the master to take 
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an account of the estate and to answer and report the 
(527) persons entitled to the same and the proportions to which 

they might be entitled, and that in that manner the share 
of their father, John Means, deceased, in the personal estate was 
ascertained, and the said Hogan reported and declared in Octo- 
ber, 1831, to be entitled thereto, as a purchaser thereof from the 
children and next of kin before mentioned of the said John 
Means, deceased, as also to the shares of Adam Means, deceased, 
and Jane Montgomery, deceased, under purchases from their 
respective next of kin. The bill further charges that it is not 
true that the plaintiffs made a sale of their share or any part of 
the estate to said Hogan, although it may be true that their 
brothers did, and also others who had an interest in the prop- 
erty; and they aver that Hogan, in respect to them, acted as 
agent only, for a compensation that might be reasonable. It 
also charges that at the sale of the negroes by the master Hogan 
purchased most of them at an undervalue, upon a representation 
that he was buying for the owners, and thereby kept off other 
bidders, and that in that manner he made large profits by a 
resule shortly afterwards, of which they claim the benefit. The 
bill further states that in April, 1830, a petition was exhibited 
in the Court of Equity by the said Wiliam Hogan and others, 
in which it was stated that the said two tracts of land which 
descended from the testator, Thomas Lytle, vested in his said 
brother, Henry Lytle, and his four half-brothers aforesaid, and 
that (amongst others) the children of the said John Means, de- 
ceased (including the plaintiffs), had conveyed their shares in 
the said lands to the said Hogan, being one equal undivided 
fifth part thereof, and praying that the land might be sold for 
the purpose of partition and the proceeds divided as therein set 
forth; and that upon the petition it was decreed, in April, 1831, 
that the master should sell the said land, and at the sale the said 
Hogan became the purchaser, and was allowed to retain out of 
the purchase money the share thereof belonging to the plaintiffs, 
who submit to affirm the sale and receive the purchase money 
and interest. The defendants put in their answer, and therein 

admit the letter of attorney made to their testator by the 
(528) plaintiffs, and also the several suits and other proceed- 

ings stated in the bill, and refer for more certainty to the 
original proceedings themselves. They state their belief that 
their testator did make a contract with the plaintiffs for the 
purchase of their shares of the estates, but they admit that they 
have no written or other evidence of such contract. They, how- 
ever, insist on the reports and the form of the decrees in those 
suits, as establishing their testator’s rights, and urge that, if 
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the plaintiffs will not be bound by them, as not having been 
parties thereto, they cannot take advantage thereof, but may 
litigate now as if no such previous litigation had existed. The 
proofs are not voluminous, except so far as they consist of the 
proceedings in the suits referred to in the pleadings, the orig- 
inals of which, by the consent of the parties, have been laid 
before us. By them it appears that William Hogan claimed to 
represent in those causes the brothers and sister of the plaintiffs, 
and eight or ten other claimants, under powers of attorney from 
them respectively, in each of which, except that from the plain- 
tiffs, if was stated to be irrevocable and upon a valuable con- 
sideration and for the use of Hogan himself. But that from 
the plaintiffs is in the ordinary form of a letter of attorney, and 
it is expressed that the acts thereby authorized are to be for the 
use and benefit of the principals. On 10 October, 1830, Hogan 
wrote to the plaintiffs a letter in the following words: “No 
doubt you have long expected to hear from me. I should have 
written but for the following reasons: (1) Your letter of attor- 
ney did not come to hand until nine months after 1t started from 
Washington City. (2) I was about setting out to Alabama, 
where L spent the winter, and on my return, I found my lawyer 
had omitted getting an order to sell the land. (3) I then came 
to the conclusion not to write until after our Superior Court, 
when I fully expected to obtain an order. But I am sorry to 
inform you that I was disappointed in consequence of the judge’s 
requiring the newspapers to be produced, in which publication 
was made, and I could not then get them. Consequently I have 
to advertise again.. But I shall no doubt obtain an order 

of sale next spring, after which you shall hear from me.” (529) 


Mendenhall and Iredell for plaintiffs. 
Morehead for defendants. 


Rerrin, C. J. There is no evidence tending to impeach the 
fairness of the sales made by the master or of the conduct of 
Hogan in making his purchases. He was the largest owner of 
the property offered, and might fairly bid to enhance the price, 
and many others interested were present and submitted to have 
the report of the sales confirmed. On the other hand, the de- 
fendants have failed to establish a purchase by Hogan from the 
plaintiffs. Indeed, the Court is satisfied that the truth is other- 
wise. The difference i in forms of the several powers of attorney 
is striking, and the presumption is that an attorney acts for the 
benefit of his principal unless the contrary is clear. But Ho- 
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tae letter makes it plain that he had not purchased. If he 
had he would have taken more pains to secure the assignment 
than taking it in a letter of attorney, that should be nine months 
in reaching him, and, upon that delay, he would have made in- 
quiries about it and applied for another. Besides, it is evident 
the interest and right remained in the principals, for that only 
could have made them wish for information of his proceedings 
or make it his duty to communicate it. The letter, indeed, men- 
tious the land only, but that is in reference to an order for the 
sale of it. The agency embraced the whole estate, personal and 
real, as expressed in the power of attorney, and at the time the 
letter was written the mouey for which the negroes were sold 
was not collected nor the claimants ascertained. The meaning 
was that when the land should be sold he would write them at 
large upon the whole business. There is no intimation in the 
answer that Hogan had a distinct authority as to the personal 
estate. or had made a purchase of that prior to the letter of at- 
torney of December, 1829. Nor are the plaintiffs con- 

(580) cluded by the terms of the master’s report and the decrees 
n those cases for payment to Hogan, as the assignee of 

the plaintiffs, for they were not parties to the suits. Yet we 
think that they inay avail themselves thereof so far as to show 
what sums and on what account their attorney received for them. 
It is immaterial how their interest in the estate was ascertained, 
whether by htigation, arbitrament, or accounting between the 
parties: their attornev is liable to them for whatever he received 
for and as their shares of the estate. After receiving their 
money as theirs, he is not at liberty to denv their right to 1t, 
und to say, for instance, that the personal property belonged to 
their father’s administrator and not to them. That would have 
been an objection that the parties who then had to pay might 
have urged. But if they chose to waive it, and to pav over the 
money to the attorney for his principals, the latter may compel 
the former to surrender it to them. The plaintifis must, there- 
fore, be declared entitled to such sums as their attorney received 
under their authority, and it must be referred to the master to 
inquire what they were, and to make the proper charges for 
interest if the master should think the plaintiffs entitled thereto, 
and also to make all just allowances for a reasonable compen- 
sation to the defendant’s testator and for the expenses incurred 

in his agency. 
Per CURIAM. Decreed accordingly. 


Cited; McNair v. McKay, 33 N. C.. 604; Humble v. Mebane, 
89 N.C, 414. 


392 


N.C] JUNE TERM, 1843. 


= a = a es ae — —-- eg SS alate moe gs, 


4 JONES vu. WILLIAMS. 


(531) 
ADOLVITUS D. JONES vy. JOLIN W. WILEDLAMS Er At. 


A testator devised thus: "“f lenve all my preperty te remain in the 
hands of piv wife for the use of the family until my two sous, bf, 
D. J. and A. D. J., become of age, or she marries; and in either 
event, the property or money are to he equally divided.” And then 
in another Clause he siivs:."D lerve my son A. PD. J. the amount 
that KE. D. J. expends in Phijadelphia, more than an equal division 
would say, on account of the completion of his medical educi- 
tion’ EE. DJ. was then at a medical college in Philadelphia, 
aud had been supplied by his father with S700 to cover the ex- 
penses of that session of the college: Held, that the legacy to 
A. 0. J. in this last clause applied only to the $700 advanced in 
the father’s lifetiie to E, D. J., and net to any further sums 
that might be necessary or were expended by EK, D. J. im c¢om- 
pleting his medical education. 


AppwaL from the deeree of the Court of Equity of Rocxtxc- 
WAM, at Spring Term, 1843, his Monor, Pattle, J.. presiding. 
The bill was filed by the plaintiff for the settlement of his 
father’s estate and the payment of such balance as might be 
found due to him. The defendants were the other legatees, who 
were ulso the exeeutors of the father. The material facts relat- 
ing to the question determined by the judge below will be found 
stated in the opinion delivered in this Court. 


No counsel for plaintiff, 
Morehead, Graham and Kerr for defendants. 


Danrer, J. G. W. Jones had a wife and two sons. He made 
his will and devised his property as follows: “I Jeave all my 
property to remain in the hands of my wife for the use of the 
family until my two sons, E. D. Jones and A. D. Jones, 
become of age, or she marries; and in either event the (532) 
property and money are to be equally divided.” The 
testator then appoints his wife and two sons executors. His 
intention thus far appears to be equality of division between lis 
wife and two sons. His eldest son (Erasmus) was then attend- 
ing as a student the Medical College at Philadelphia, and he had 
been supplied by his father with $700, to cover expenses for that 
session of the college. The testator concluded his will with this 
clanse: “TI leave my son A. D. Jones the amount that E. D. Jones 
eapends in Philadelphia, more than an equal division would say, 
on account of the completion of his medical education.” What 
excess in favor of A. D. Jones on the division of the property 
did the testator mean by this clause in his will? The preceding 
clause shows that equality was his intention. And the last 
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clause, we think, shows the same intention as to the benefit he. 
designed his two sons. He had placed a fund of $700 in the 
hands of his son Erasmus, who was then in a course of expend- 
ing it, or the greater part of it, at Philadelphia, in obtaining or 
completing a medical education. The testator, therefore, must 
have meant such an amount of money as should be expended by 
his son by his (the testator’s) authority at Philadelphia; he 
could not have imtended by this clause any and whatever amount 
of money should ultimately be expended on Erasmus in complet- 
ing his medical education at Philadelphia, by any guardian he 
might thereafter have. Such a construction would come too 
much in conflict with the provision he had intended for his wife; 
her share might then be very materially reduced, which we do 
not discover that he intended. We think that the decree made 
in the Superior Court was correct and that it must be affirmed. 
PER CURIAM. Decree affirmed. 


(533) 
ROBERT FOSTER er atv. ROBERT N. CRAIGE ET AL. 


Where a testaor authorized his executors to sell all his land, and, 
undertaking to act under that power, they sold land which the 
testator had acquired after the publication of his will: Held, 
that the purchaser. having no knowledge of that defect in their 
power, was entitled to be relieved in equity from the bond he had 
siven the executors for the purchase money, 


Tuts cause, having been set for hearing upon the bills, an- 
swers and proofs, was at Spring Term, 1843, of Davie Court of 
Equity ordered, by consent of parties, to be transmitted to the 
Supreme Court. The facts are stated in the opinion delivered 
in this Court. 


No counsel for plaintiffs. 
-Alevander and Boyden for defendants. 


Gaston, J. This case was heretofore brought before us on 
an appeal from an interlocutory decree dissolving the injunction 
which the plaintiffs had obtained on the filing of the bill; and a 
report of it and our decision therein will be found in 22 N. 
C., 209, 

The plaintiffs, after the dissolution of the injunction, had 
leave to amend their bill, and accordingly, on 18 October, 1839, 
they filed an amended bill, wherein and whereby they set forth, 
in addition to the matters contained in their original bill, that 
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the will of Anderson E. Foster was exeeuted on 18 December, 
1834, and that at the time of executing said will the said Ander- 
son had no right to the tract of land which Robert Foster 

had purchased froin the defendants, as executors of the (534) 
said Anderson Foster, and to secure the payment whereof 

the plaintiffs had executed the bond whereupon the defendants 
obtained the judgment as set forth in the original bill; and that 
on this account they are advised that the defendants had no 
authority whatever to sell the said land, but that the same 
descended to the heirs at law of the said Anderson. ‘The plain- 
tiff Robert particularly alleges that at the time of executing his 
said bond he was himself the legal and equitable owner of the 
one-fourth part thereof, and they both aver that at that time 
they were utterly ignorant of the fact that the execution of the 
will was prior to the testator’s purchase of the land; they state 
that Elizabeth Nesbitt is owner of one other fourth part, that the 
children of Samuel Foster, deceased, own another fourth, and 
that the defendants Robert N. and Burton Craige, with two 
others, own the residuary fourth. The plaintiffs insist that in- 
asmuch as the contract for the sale of the land was made under 
an entire misapprehension on both sides of an authority in the 
defendants to sell, the said sale ought to be declared null and 
the plaintiffs relieved from the payment of the bond given for 
the price of the land. The defendants, in their answer to the 
amended bill, admit the fact that their testator had not ‘title to 
the land by them sold at the date of the will, but nevertheless 
insist that the executors, the defendants, had a valid power under 
the will to sell it. They further state that Anderson Foster 
purchased the land from John Foster; that at the sale by the 
executors Richmond Foster bid off the land; that Richmond and 
John entered into possession and made a crop, but in June of 
that year Richmond transferred his bid to the complainant 
Robert, who entered into the bond for the purchase money, with 
the complainant John as his surety. They deny that the plain- 
tiffs were ignorant that the will was made before the testator 
bought the land, but declare that this matter was talked of in the 
presence of the plaintiff Robert, at the time of the sale, and 
when the deed was executed to him. They state that they re- 
fused to make a deed with general warranty, but were 

finally prevailed upon to execute a deed with the special (535) 
covenant, as stated in the original bill, to warrant the 

same “against the claim of them and their heirs, and all persons 
whatever, so far as they are authorized by the will of the said 
Anderson Foster, and no further,” and aver that it was thereby 
intended not to bind themselves personally or in their private 
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capacity. They insist that as the plaintiff Robert has entered 
into the possession of the land and has occupied it without moles- 
tation, he should be regarded as having bought at his own risk, 
and is not entitled to be relieved.from the consequences of a con- 
tract entered into with his eyes open. They admit that if the 
Jand was not authorized to be sold it descended as is set forth 
in the bill. The plaintiffs put in a general replication to the 
answer, and an order was made for commissioners to take testi- 
mony, and finally the cause was set down for hearing on the 
pleadings and proofs, and transmitted to this Court. There are 
no proofs except by exhibits, and these establish no more than 
what is substantially agreed by the pleadings. The facts of 
the case, so far as they are agreed or made to appear by the 
exhibits, are that on 8 December, 1834, Anderson E. Foster duly 
executed his last will, and thereby, after certain other devises 
and bequests, devised and bequeathed as follows: “The balance 
of my property to be applied to the payment of my just debts: 
should there be a surplus, it is my will and desire that it be 
equally divided among the heirs of my deccased brother, Samuel 
Foster, and the heirs of David Craige.”” On 31 August, 1835, 
the testator bought from John Foster the tract of land men- 
tioned in the pleadings, and at the May Term, 1836, of the 
County Court of Rowan, where the testator in his lifetime usu- 
ally resided, Burton Craige and Robert N. Craige, the executors 
therein’ named, caused the said will to be duly proved. On 14 
February, 1837, the executors, claiming to have a power to sell 
this tract under the said will, exposed it to public sale, when it 
was cither bid off by Robert Foster or by Richmond Foster, who 
afterwards transferred his bid to the said Robert at the price 
of $2,315, pavable twelve months after date. A bond was 
(536) thereupon executed by the said Robert, with Jchu Foster 
as his surety, payable to the said defendants as aforesaid, 
and they executed unto the said Robert a deed of bargain and 
sale tor the land with the special covenant hereinbefore stated, 
the bond and deed both dated of the day of the sale. There is 
no evidence that the purchaser, when he bought or gave his 
bond, was aware of the fact that the will of the testator was 
executed before he became the owner of the land. The heirs at 
law of the testator are the plaintiff Robert, a brother; Eliza- 
beth Nesbitt, a sister; the children of Samuel Foster, a deceased 
brother, and the children of David Craige, who are four in num- 
ber, including the defendants, and who altogether inherit a 
fourth part of whatever land was not disposed of by the will. 
It is perfectly clear that the clause under which the defend- 
ants undertook to sell this land did not in law apply thereto. 
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A. man cannot by will prospectively devise or charge lands there- 
after to be acquired. No title, therefore, passed by the deed of 
the defendants, unless it may be for their tWo-sixteenths of the 
land, nor is it in their power to make a title, nor have they 
tendered any conveyance from those who can make title. It is 
difficult to say what is the meaning of the singular covenant 
annexed to their deed, but it certainly cannot procure for the 
plaintiff any indemnity because of this defect in the title con- 
veyed. It 1s certain that the purchase was made, and we hare 
no doubt the sale also, upon the clear belief that the executors 
had a power to sell. There is therefore a radical mistake in the 
subject-matter of the contract. Whether the plaintiff Robert 
could have been relieved, if it had been shown that he knew the 
facts as they really were, and yet bought, relying upon his knowl- 
edge of the law, we need not inquire, for this is not shown. We 
regard the mistake as a mistake of fact. It1s against conscience 
that he should be compelled to pay for what he has not obtained 
and the defendants permitted to receive and hold the price of 
what they have not conveyed. They did not pretend to sell as 
owners, but under a power. They had no power under 

the will to sell this land, and are under no obligation by (5387) 
the will to account to any person for the proceeds of the 

land. 

We hold it, therefore, to be a plain case for relief. But it 
does not appear, upon the transcript sent up, whether the judg- 
ment has been collected or not, or, if so, in whose hands the 
moneys collected now are. The defendants also are entitled to 
recelve one-eighth part of the profits or reasonable rent for the 
loan since the possession was taken. We shall, therefore, for 
the present, make a declaration that the plaintiff Robert is enti- 
tled to have his contract of purchase set aside, direct the neces- 
sary inquiries to be made, and reserve the case for a final decree 
when the result of these inquiries shall be laid before us. 

Per CurraM. Ordered accordingly. 


397 


IN THE SUPREME COURT. [37 


i 


STULTZ @, KISER. 


DANIET, STULTZ eT art. v. JOHN KISER Et, At. 


1. A testator gave to A “$1,150, which is in a bond for the store,” 
and to B “$1,150, which is in a bond of him and A.” The testa- 
tor. at the time of his making his will, had a bond of A and B, 
who were partners, for $2,300 principal and on this bond interest 
had accrued both before and after the date of the will, and be- 
fore the testator’s death: Held, that this interest did not go to 
these legatees, but fell into the general residue. The bond itself 
was not given, but only certain sums in the bond. 


wy 
Ie 


The testator also gave to his wife “a negro woman named |. Violet, 
wid if said negro woman should have any increase, and my wife 
thinks proper to have her sold, she is to have the interest of the 
money the said negro brings, to apply to whatever use she sees 
proper till her death’: to each of two daughters he also gives a ne- 
cro girl, named, ete. “and her increase.” All these female slaves 
had jnerease, some born before the date of the will and some be- 
tween that day and the death of the testator: Held, that this 
incrense did not go to the respective donees of the mothers, but 
went into the general residuum. . 

3. In some cases the addition of the word ‘future,’ or other like 
words of reference. will induce the court to expound the word 
“increase” to include children born after the execution of the 
will, But the word “increase.’ unexplained by any reference 
which may extend its interpretation, applies only to children 
born after the testator’s death. 

4. By 2 codicil to his will the testator declared, ““As I have sold the 
tract of land which I willed to the heirs of my son John, I now 
will that the heirs of him have $700 each”: Held, that this leg- 
acy to the children of John did not exclude them from a share 
of the residuary estate. which was directed by his original will 
“to be divided among his heirs as the law directs.” 

5. Upon a bill by trustees or executors seeking the advice of the court 

for their security, the court will not undertake to determine facts 

alleged by them to be controyverted, but will only give an answer 
to questions arising upon the facts declared by the trustees, 


(539) Tuts cause, after having been set for hearing upon the 

bill and answers, was, at Spring Term, 1843, of Stoxss 
Court of Equity, ordered by consent of parties to be transmitted 
to the Supreme Court. The bill was filed by the executors of 
Casper Stultz to obtain the opmion of the court as to the proper 
construction of the will of their testator, and all the legatees 
were made parties defendant, and put in their answers. The 
questions submitted and the facts on which they arose will be 
found stated in the opinion delivered in this Court. 


Morehead for plaintiffs. | 
No counsel for defendants. 
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Reurrin, C. J. The testator, Casper Stultz, made his will on 
1 April, 1840, and amongst others he therein made the following 
gifts: “To my wife I give a negro woman, Violet, and if said 
negro woman should have any increase, and my wife thinks 
proper to have her sold, she 1s to have the interest of the money 
said negro brings, to apply to whatever use she sees proper, till 
her death, and at her death to be equally divided between my 
children as the remainder of my property hereinafter mentioned. 
I give to my daughter Anne, wife of Henry Shouse, a negro 
girl by the name of Caroline, and her increase, and S1, 150, 
which is in a bond for the store, and the said Henry Shouse is 
to pay my wife $10 per annum during her life. I give to my 
daughter Christina, wife of John Kiser, a negro girl by the 
name of Maria, and her i increase, and the plantation on which 
they now live, by said Johit Kiser giving my wife 20 bushels 
of corn and one good wagonload of hay per annum, as long as 
she lives, and at the death of both of them the said negro 
girl and her increase to fall to the heirs of Christina, (540) 
I give to my son Daniel four negroes, named, ete., and 
$1,150, which is in a bond of him and Shouse. Lastly, T will 
and bequeath that the remainder of my property be sold and 
equally divided among my heirs, as the law directs.” By a 
codicil, dated 12 Julv, 1841, the testator says: “As I have sold 
the tract of land which TI willed to the heirs of my son John, 
I now will that the heirs of lim have $700 each, to be put to 
interest till they come of age, ‘and the interest applied to rals- 
ing and sligoline said children, and the remainder, if any, paid 
to them with the principal, when they come of age.” The tes- 
tator died in December, 1541. 

The bill states that before the making of his will the testator 
had been in partnership in merchandise with his son-in-law 
Shouse and his son Daniel, and had sold to them his interest 
for $2,300, for which he took their bond; and that at the date 
of the will some interest had acerned thereon, and that it and 
what subsequently accrued up to the testator’s death remained 
unpaid. And one of the questions for the advice of the Court 
is, Whether the interest in question belongs to the donees of the 
several sums of $1,150 in that bond or falls into the residue. 

We think the interest is part of the residue. A bequest of 
a note or bond, being specific, carries everything due on it, 
ae principal orinterest. Theentire corpusisgiven. Perry 

Maxwell, 17 N. C., 507. It is very possible it might have 
ee the purpose of the testator, by the gifts of the ‘different 
parts of the principal money due on this bond to the respective 
parties, who gave the bond to extinguish the debt, as well the 
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interest as the principal. But we cannot say that he has ex- 
pressed such an intention. He does not give an aliquot part, as 
un aliquot part, of the bond to the respective legatees, but only 
a certain sum of money i this bond. Whether the legacies be 
regarded as specific, to the extent of the sums named, or as 

demonstrative merely, we are not authorized to give more 
(541) than the amounts of money in numero. 

The bill further states that between the date of the will 
and the death of the testator the woman Violet, given to the 
widow, had a child, and also that the women given to Mrs. 
Shouse and Mrs. Kiser. had four children each, some of whom 
were born before the date of the will and others between that 
dav and the death of the testator. And the opinion of the Court 
is asked whether, under the several dispositions of the will, the 
issue of the women, or any of them, go with their mothers to 
the particular devisees respectively, or form part of the residue. 
Here again, though it may probably be defeating the testator’s 
expectations, we must hold that the gifts of the mothers pass 
only the issue born after the death of the testator, and that the 
children born at anv time before the testator died fall into the 
general residue. In Jones v. Jones, 4 N. C., 547, 1t was decided 
that a specific bequest of a female slave did not pass a child 
born after the execution of the will in the lifetime of the testa- 
trix, because the will only spoke from her death. The word 
“increase,” which this testator uses in each of these dispositions, 
will not remove the difficulty. We admit it to be equivocal in 
its sense, and there have been several! cases in which, by the addi- 
tion of “future,” or other like word of reference, the disposition 
has carried the children born after the execution of the will. 
Indeed, in Bullock v. Bullock, 17 N. C., 307, and im another case, 
under the word “increase,” coupled with words of reference to 
the possession by the donee of the mother at and before the exe- 
cution of the will, the Court felt Justified, upon the apparent 
intent, in holding that the legatee took the issue as well as the 
mother, of which the donee thus had the possession before and 
at the execution of the will. But there must be some expression 
in the will thus to carry back the operation of “increase” to a 
period anterior to the death of the testator. Unassisted, it 
passes only the issue born after that event. Cole v. Cole, 23 

ON. C., 460. 
(542) The bill further states that the testator had a son named 
John, who died in the lifetime of his father, leaving two 
infant children, who are the persons mentioned in the codicil, 
to whom the legacy of $700, each, is given, and that a question 
has arisen whether that provision in the codicil does not exelude 
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those children from a share of the residue. Upon that question 
our opinion is clear in the negative. We are at a loss to con- 
jecture a ground on which the doubt could be raised. Inde- 
pendent of the general principle that gifts by separate instru- 
ments are prima facie cumulative, unless in the one paper there 
be terms of revocation of the other, there are other reasons 
entirely convincing in this ease that the legacies in the codicil 
and in the residuary clause of the will are cumulative. In the 
first place, they are of different natures, the one being a pecu- 
niary legacy im nwnero and the other an uncertain residuary 
disposition. Masters v. Masters, 1 Pr. W ms., 423. And par- 
ticularly, in the next place, the legacies 1 in the codicil are given, 
not in substitution of all the provisions made by the testator for 
these two grandchildren, but are substituted, as is specially 
expressed in the codicil, for a particular provision for them in 
land which the testator afterwards sold. To each of his chil- 
dren he makes particular devises and bequests, and then gives 
them a share of the residue, by the general description of “my 
heirs,” thereby including also the two children of his deceased 
son. For them he had also provided, by devising to them land; 
and afterwards selling it, he gives in its stead $700 to each of 
the grandchildren, thus leaving the residuary disposition in their 
favor in full foree. Ridges v. ” Morvison, 1 Bro. C. C., 388. 

The bill further states that “the plantation” on which Kiser 
lived at the execution of the will consisted of a tract of land 
containing 70 or 80 acres only, but that the testator had other 
lands adjoining, out of which he had a tract surveyed containing 
179 acres, and including that of 70 or 80 acres, which he at one 
time intended to convey to Kiser; that he executed a deed 
therefor by signing and sealing it and having it attested, (543) 
but never delivered the same, but purposely withheld it, 
and that, after the death of the testator, Kiser contrived to get: 
possession of the deed and had it registered. Upon which the 
bill states that most of the residuarv. legatees insist that the 
devise of “the plantation” carries only the smaller tract of 70 
or 80 acres, and that the residue of the land covered by the deed 
is a part of the residue of the estate, and asks the advice of the 
Court thereon, and prays that Kiser may be compelled to sur- 
render the deed and convey to such persons as may purchase the 
land. 

The answer of Kiser denies that the testator did not deliver 
the deed, and says he delivered it to one of the plaintiffs for lim 
(Kiser), whereby it became valid, as a conveyance, in the life- 
time of the testator, and that the plaintiff, after the death of the 
testator, handed the deed to this defendant. And he insists fur- 
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ther, that at the date of the will he was, by his testator’s con- 
sent, in possession of the whole tract of 179 acres, and cultivat- 
ing different parts of it, as well without as within the 80-acre 
tract, and that the whole was used by him and known by the 
testator as his “plantation,” and by the description the testator 
intended the whole to pass by his will. Some others of the de- 
fendants by their answers controvert the facts as stated by IMser 
and athirm the allegations of the bill. 

Upon these pleadings the Court cannot give an opmion on 
this last controversy, since, before the proper construction of the 
will can be declared, the facts in regard to the subject to which 
the will apples must be ascertained. Upon a bill by trustees 
or executors seeking the’ advice of the Court for their security 
we cannot undertake to determine the facts, because we only give 
an answer to the questions arising upon the facts deelar ed by 
the trustee. Therefore, when he “tells us in his bill that the 

facts are disputed, we can only say to him that he has 
(544) come too soon for our opinion, and that he cannot get it 

until he shall lay the case before us as it is, upon which 
the Court is to declare the law. In the present state of the 
pleadings, therefore, we must decline giving any opinion on this 
point. 

Per Crriam. Declared accordingly. 


Cited: Hurdle v. Reddick, 29 N. C., 89; Love rv. Love, 40 
N.C., 205; Turnage v. Turnage, 42 N. C., 128; ie ner v. Joiner, 
De veg 


SAMUEL GREEN rr arn. v. PASCIAL B. BURT. 


1. Where a bill is filed by cestuis que trust against their trustees for 
an account and settlement. the latter cannot avail themselves of 
the defense of a “stated account.” when they admit at the same 
time that they afterwards discovered errors in that account, 
which they corrected. and that they paid according to that cor- 
rected account, and moreover that they have not yet fully ac- 
counted for all the property in thetr hands as trustees. 


2. In taking the accounts, however, the master is to respect any par- 
tial settlement that has been made. so far as it extends. unless 
shown to be erroneous or to have been improvidently made. 


Tuis cause was set for hearing, and at Spring Term, 1845, of 
Wake Court of Equity was teansmitted, by consent of parties, 
to the Supreme Court. 
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The facts are stated in the opinion delivered in this Court. 


Saunders for plaintiffs. 
W. H. Haywood for defendants. 


Gastox, J. Jesse Witherspoon, on 20 February, 1838, exe- 
cuted a conveyance to the defendants of all his property upon 
certain trusts for the payment of his creditors and the indeni- 
nity of his sureties, and some time thereafter died insolvent. 
The plaintiffs, who are of the number of the creditors and sure- 
ties to be provided for by the conveyance, have filed this bill 
against the trustees, alleging that the other claimants under the 
deed have either been satisfied by the defendants or have com- 
promised with them, and that the trustees have sold enough of 
property and collected enough of the debts assigned them, or 
might have sold and collected enough, to discharge all 
the demands upon the trust funds, ‘and demand an ac- (546) 
count from the defendants and the payment of what shall 
be thereon found due. The defendants have answered the bill. 
In the first part of their answer they set up, as a conclusive 
defense to the bill, that they have stated an account with the 
plaintiffs in the premises, which they aver to be, to the best of 
their knowledge and belief, a full, just and true account, and 
have settled with them accordingly. This account they aver to 
have becn signed by the plaintiffs Noreom and Green, and to 
have been exhibited to and approved of by the other plaintiffs. 
Insisting upon this defense, as if it had been specially pleaded 
in bar. they nevertheless proceed to set forth a statement, exhib- 
iting the amount of their sales and collections and of their dis- 
bis ements, charges and payments, which they aver to have been 

made up by their attorney and counselor, to be signed by some 
and appr oved by others of the claimants, and which they declare 
contains, as they believe, no errors, except certain errors after- 
wards discovered to be errors against themselves, and that upon 
discovering these, and for the purpose of correcting them, they 
deducted a certain percentage from the sums which, according 
to that statement, were due to the respective claimants. They 
further admit that in this statement a parcel of uncollected 
notes and demands conveyed by the deed were no wav noticed, 
but they aver that these are nearly if not utterly worthless, and 
that the defendants have not been euilty of neglect in failing to 
collect them, and they declare that they have proffered and now 
proffer to give these up to the claimants under the deed of trust. 

We find it dificult to reconcile the different parts of this 
answer together. The latter seems to overrule the former part. 
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hat account cannot be a “full one” which is admitted not to 
embrace all the matters of account. It cannot bea “rast” stated 
account, 1f ascertained to contain important errors, which the 
defendants have, however fairly, undertaken subsequently to cor- 
rect; and the payments according to the corrections so made 
cannot be held to be payments in full of the balances pre- 
(547) viously stated. But however this may be, there 1s a gen- 
eral replication to the answer, and no evidence whatever 
1s offered by the defendants to prove their “accounts stated.” 
As the defendants do not object because the other persons 
interested in the trusts have not been made parties, we think 
there must be a reference to take the accounts as prayed for. 
If in taking these accounts it shall appear that a partial settle- 
ment has been in fact nade with the plaintiffs, the commissioner 
will of course respect it, so far as it extends, unless shown to be 
erroneous or to have been improvidently made. 
Per CrriaM. Reference ordered accordingly. 


JOTIN EVERITT. Executor. etc.. v. WILLIAM K. LANE ET Ar. 


1. Where a testator gave to different legatees certain negroes by 
name, and then gave to another legatee “all the balance of my 
negroes which I am possessed of: Held, that this last was a 
specific legacy of slaves. as much so as if each slave had been 
named, and that the other legacies must abate ratahly with this 
for the payment of debts in case of a deficiency of general assets. 


he 


A beauest to A of “five head of horses. one voke of oxen, three 
pens of hogs, five cows and calyes. and five sets of farming tools,” 
is rendered specifie by the addition to each class of the designa- 
tion “her choice.” 

3. So a bequest of “one carriage’ and “one set of blacksmith tools” 
is specific, when it is shown that the testator had but one car- 
riage and one set of blacksmith tools. When upon the face of 
the will it appears that the testator meant to dispose of some- 
thing in kind, in the application of the bequest to its subhject- 
matter it may be shown that he had but one of that kind. 


4, A legacy to the testator’s widow of ‘fone year’s provisions” is not 
a specific but a general legacy. 


Tuts cause having been set for hearing at Spring Term, 1843, 
of Wayne Court of Equity, was at that term transmitted, by 
consent of parties, to the Supreme Court, upon the bill, answers 
and report of the master. 
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The bill was filed by the plaintiff as executor of Charles Hop- 
ton, and the legatees in the said will mentioned were made 
parties defendant. The bill states that in March, 1838, Charles 
Hopton departed this life, having first published his last will 
and testament in writing duly attested to convey real and per- 
sonal estate. The only material parts of this will are the fol- 
lowing: “(1) I give and bequeath unto my brother William K. 
Lane 150 acres of land adjoining his own land, so as not to 
take any of my cleared land. Also one negro boy by the name 
of Jacob, to him and his heirs and assigns forever. (2) I give 
and bequeath to Barbara Ann Everitt one negro girl by 
the name of Lenar, to her and her heirs and assigns for- (549) 
ever. (3) I give and bequeath unto Lavinia Everitt one 
negro girl by the name of Lavinia, to her and her heirs and 
assigns forever. (5 ) My will and ‘desire is that three of my 
negroes be sold, to wit, Bill, Burwell and Edmund. (6) I give 
and bequeath unto my beloved wife the followi ing property, V1z., 
all the balance of my lands and negroes which I am possessed 
of and all my household and kitehen furniture; one year’s pro- 
visions; five head of horses, her choice; one carriage; one yoke 
of oxen, her choice; three pens of hogs, her choice; five cows and 
ealves, her choice; five sets of farming tools, her choice; one 
set of blacksmith’s tools, to her and her heirs and assigns for- 
ever.” The bill goes on to state that the will was duly proved, 
and the plaintiff qualified alone as executor thereof, and took 
into his possession all the personal estate of the testator. The 
bill then represents that the provision made directly in the said 
will for the payment of the testator’s debts was the sale of only 
three slaves, to wit, Bill, Burwell and Edmund, which the 
plaintiff had sold, and the proceeds of their sale amounted to 
$1,505.75; that in the legacy left to his wife in the sixth item 
of the testator’s will were the following slaves, to wit, Salisbury, 
etc. (naming them to the amount of 21), and their increase, now 
amounting to five; that there were outstanding debts to a large 
amount due and owing by his testator, for the payment of which 
the provision made in the will was utterly inadequate; that by 
An account taken under the direction of the County Court of 
Wayne it appeared that there was a balance due to the plaintiff 
as executor of $10,061.38, which sum was now due him and 
should be paid out of the estate of the testator, and he prays he 
may be substituted to the rights of the creditors in all respects 
until he be reimbursed for the same. The bill further states 
that the plaintiff is not advised how this sum should be raised 
out of the personal estate; that Wilham K. Lane, Barbara Ann 
Everitt and Lavinia Everitt claim that their legacies are spe- 
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cific, and allege that the legacy in the sixth item of the will to 

the widow is a residuary legacy; and that, therefore, their 
(550) legacies should not abate for the payment of the said sum 

until the said residuary legacy should be exhausted. And 
on the other hand, Philip Hooks (who hath intermarried with 
the widow of the said Hopton) and his wife contend that the 
legacy left the said widow is also specific, and should only abate 
in equal proportions with the other specific legacies left in the 
said will. The bill concludes with a prayer that the plaintiff 
may be advised as to the proper construction of the said will 
and as to the rights of the said legatees respectively, and as to 
the duty of the plaintiff in the premises, that by a decree of the 
court he may be advised as to the true nature and legal opera- 
tion of said bequests; that the plaintiff may be substituted to 
the rights of the creditors, whom he has paid, until he be reim- 
bursed, and that an account of his executorship may be taken 
under the direction of the court. 

The defendants answered severally and admitted all the alle- 
gations’ of the plaintiff’s bill, except that they knew nothing of 
his disbursements or the state of his accounts as executor, and 
joined in his prayer that an account might be taken under the 
direction of the court. They severally, too, set up the conflict- 
ing claims set forth in the plaintiff’s bill. 

A reference was made in the court below to the clerk and 
master, who reported that there was a balance due to the plain- 
tiff as executor of $10,190.38 on 1 April, 1848. This report 
was confirmed by the Court. 


Husted for plaintiff. 
J. HH. Bryan and Mordecai for defendants. 


Gaston, J. The question submitted for our decision in this 
ease is whether, there being a deficiency of assets to pay the 
debts of the testator, the legacies bequeathed to the defendants 
William K. Lane, Barbara Ann Everitt and Lavinia Everitt 

shall abate ratably with the legacy bequeathed to the 
(551) defendant Elizabeth Hooks, formerly the wife of the 

testator, or whether the burthen of meeting: this defi- 
ciency shall be thrown exclusively on the latter. As it 1s indis- 
putable that the legacies to the first-named defendants are spe- 
cific, the solution of this question depends upon the inquiry 
whether the legacy to the testator’s wife be specific also. 

A legacy is specific where it is a bequest of a specific part of 
the testator’s effects, so distinguished from the rest thereof that, 
upon the assent of the executor, the property in the thing be- 
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queathed vests in the legatee—an individual legacy, which can- 
not be satisfied but by the delivery of the identical subject. On 
examination of the bequests in favor of the defendant Elizabeth 
it will be found that all the things therein mentioned are enu- 
merated as parts of the testator’s property: “I give and bequeath 
to my beloved wife the following property, viz., all the balance 
of my negroes, ete.,”’ and, with the exception of what may be 
comprehended under the descr iption of “one year’s provisions,” 
they are as distinctly specified as the things which are named in 
the bequests to the other defendants. The gift of “the balance 
of my negroes which I am possessed of” is a gift of each of the 
testator’s negroes not previously named. The bequest of “five 
head of horses, one yoke of oxen, three pens of hogs, five cows 
and calves and five sets of farming tools,” is rendered specific 
by the addition to each class of thing os of the designation “her 
choice.” See 2d Williams on Exrs., 739: Richards v. Richards, 
9 Price, 219. The “one carriage’ and ‘the “one set of black- 
smith’s tools” intended by the testator are put beyond doubt by 
the admitted fact that he had but one carriage and one set of 
blacksmith’s tools. When upon the face of the will it appears 
that the testator meant to dispose of something in kind, in the 
application of the bequest to its subject-matter 1t may be shown 
that he had but one of that kind to be disposed of. Innes v. 
Johnson, 4 Ves., 568. But that part. of the legacy to his widow 
which is embraced within the terms ‘‘one vear’s provisions” ¢an- 
not, we think, be deemed specific. If it refers toa corpus, 
it designates no particular part of that corpus, but gives (552) 
so much thereof as may be adequate for her subsistence 
for one year. It is true that in cases of intestacy, and in cases 
of testacy where the widow records her dissent from the will of 
her husband, the law assigns to the widow a year’s provision out 
of her husband’s estate in preference even to the demands of 
creditors. Rey. St., ch. 121, sees. 18, 19, 20, 21, 22. And it 
can scarcely be questioned but that this part of her legacy was 
given by the testator by way of analogy to the year’s provision 
so assigned by law. But here she takes the “one year’s pro- 
vision” as of his bounty, therefore as a legacy, and of conse- 
quence subject to the payment of his debts. And being a legacy, 
it must be determined to be a specific or general legacy by the 
same rules which govern in discriminating between legacies in 
other cases. There should be a reference to ascertain the values 
of the respective bequests of personal property made by the tes- 
tator, and it must be declared that the defendant Elizabeth is 
bound in the first place to satisfy the demand of the plaintiff 
to the extent of the value of the year’s provision she may have 
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received, and that the residue of the plaintiff’s demand is to be 
satisfied out of the other parts of the legacy to the said defend- 
ant and the legacies to the defendants William, Barbara and 
Lavinia, pro rata. 
Per Curiam. Decreed accordingly. 
Cited: Johnson v. Johnson, 88 N. C., 428; Dunlap v. Ingram, 


57 N. C., 184; Biddle v. Caraway, 59 N. C., 103; Alsop v. Bow- 
ers, T6 N. C., 170; Battle v. Lewis, 148 N. C., 151. 


(553 ) 
CHARLES R. KEE, Executor, rre., v. JAMES VASSER AND WIFE. 


1. Where @ husband permits his wife to have and make profit of cer- 
tain articles of his property. either for her own use or in con- 
sideration of her supplying the family with particular kinds of 
necessaries. or where he makes to her a yearly allowance for 
keeping his house, the profits in the one case and the savings 
in the other will, in equity. be considered as the wife’s own sepa- 
rate estate, although at law they belong to the husband. 


2. Courts of equity in modern times have held that a wife cannot 
acquire separate property from her husband in her savings. ex- 
cept by a clear irrevocable gift. either to some person as a trustee 
or by some clear and distinet act of his by which he divests 
himself of the property. Where the husband acknowledged that 
the savings were the separate property of the wife—where they 
kept separate accounts at the stores, where bonds for money 
loaned were taken in her name in the presence and with the con- 
sent of the husbaud, and where he had borrowed money from her 
himself, these facts satisfy the requirements of the modern de- 
cisions. and prove that she was entitled to the money as her sepa- 
rate estate. 


Tus cause, at Spring Term, 1843, of NorrHamptron Court 
of Equity, was set for hearing, and ordered, by consent of par- 
ties, to be transmitted to the Supreme Court. The facts will 
be found in the opinion delivered in this Court. 


B, F, Moore for plaintiff. 
Bragg for defendant. 


DanreL, J. The plaintiff in his bill states that the defendant 
Nancy was the widow of his testator, John Croker. That she, 
before and after the death of the said testator, got into her pos- 
session large sums of money and evidences of debt belonging to 

the estate of his testator, to the amount of $1,000 or up- 
(554) wards; that the said Nancy has since intermarried with 
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the other defendant, James Vasser, and that the said Vasser 
has got into his hands much, if not all, of said moneys, and 
now refuses to surrender the same or in any manner to account 
with him for the same. The defendant, Nancy Vasser in her 
answer states that she has surrendered to the plaintiff, as the 
executor of John Croker, everything of which she has had the 
possession or control, which in law or equity, as she is advised, 
he had any right or claim to. This defendant further states 
that the testator gave her two notes against two merchants, one 
against one Southall for $18 or thereabouts and the other against 
one Clark, for the purpose of discharging the separate account 
these men had against her in their stores; and that these were 
all the evidences of debt that this defendant ever had of the 
testator’s; that she, being so advised, returned these notes to the 
plaintiff. This defendant saith that before she married Croker, 
who was a man of a large estate, she was a poor widow with two 
children, by the name of Whitehead. That he (Croker) gave 
her, to her own sole and separate use and benefit (to enable her 
to maintain the said two children), what money she could make 
by the use of her needle (she being a good tailoress), the sale 
of fowls, eggs, butter, and vegetables from their garden; that 
Croker always recognized this money as belonging to her, and 
they two kept separate store accounts; that in the course of 
many years (living between the Petersburg and Portsmouth 
railroads, and near to each) she was enabled to save the sum of 
about $350; that she was in the habit of loaning this money and 
taking the bonds in her own name, with the approbation of her 
husband. She further states that the present plaintiff has paid 
to her the purchase money (about $300) of a small tract of land 
which belonged to her first husband and afterwards became the 
property of Croker, and which Croker had sold to the plaintiff, 
taking the bonds therefor payable to her two Whitehead chil- 
dren. Both these sums, with-what she has saved since the death 
of Croker, amounting in all to about the sum of $730, which 
the other defendant, James Vasser, admits came to his 

hands since the marriage, and he says that he has exe- (555) 
cuted a bond to pay #500 to each of the two Whitehead 

children when they come of age, and to furnish each with a 
horse, saddle and bridle. T hey deny receiving of Croker’s es- 
tate any money or evidences of debt, except as above stated. 
There was a replication to the answers. We are glad to see that 
the testimony in this cause has been well taken. And we must 
sav that it substantially supports the statements made in the 
answers. ‘here are species of allowance to the wife by the hus- 
band, which may be classed under the head of pin money. It is 
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where he permits his wife to have and make of certain articles 
of his property, either for her own use or in consideration of 
her supplying the family with particular kinds of necessaries, 
or when he makes to her a yearly allowance for keeping his 
house. The profits in the first case and the savings in the other 
will, in equity, be considered as the wife’s own separate estate, 
although, at law, they belong to the husband, upon the principle 
that all the personal property which a married woman acquires 
is that of her husband. A leading case on this subject is Shan- 
ing v. Style, 3 P. Will., 337. V ide also Sir Paul Neal’s case, 
Pre. Ch., 44; Mangey v. Hungerforce, 2 Eq. Ea. Ab., 155; 2 
Roper on H. and W., 188. After marriage the husband may 
permit his wife to carry on a separate trade, and all that she 
earns in the trade will, in equity, be her separate property and 
be applicable and disposable by her as such, subject to the de- 
mands affecting it. 2 Roper on H. and W., 171. | 

It is true that the courts of equity in modern times have laid 
down the principle that a wifc cannot acquire separate property 
from her husband in her savings, out of a voluntary allowance 
from her husband, except by a clear irrevocable gift, cither to 
some person as a trustee or by some clear and distinct act of 
his by which he divests himself of the property. 5 Ves., 79. 
Sec Walter v. Hodge, 2 Swans., 97; 2 Roper on H. and W., 140, 
note ¢ (Jacobs’ Ed.). In this ease the proof is that Croker 
acknowledged at sundry times that the savings were the separate 

pr operty of his wife. They had separate accounts at the 
(556) stores of their neighboring merchants; when a borrower 
of money applied to him for a loan, he said he had none 

to lend, but his wife had; the loan was made by her to the 
borrower in the presence of her husband, and the bond was 
taken for the same in her name and with his consent. The 
husband himself also borrowed money of his wife, to loan to his 
overseer, which money was by the plaintiff’s consent returned to 
her since the death of the husband. The proofs in the case, in 
our opinion, come up to these requirements. 

We are of the opinion that the bill is not supported by proofs, 
and it must be dismissed with costs. 

Per Curiam. Bill dismissed with costs. 


Cited: McKinnon v. McDonald, 57 N. C., 8; George v. High, 
85 N. C., 101; Woodruff v. Bowles, 104 N. C., 210; Hairston 
v. Glenn, 120 N. C., 343; 8. v. Robinson, 143 N. C., 622. 
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(337 
BENJAMIN L. WESSON vy. LEVI STEPHENS, ADMINISTRATOR OF 
CALEB LAWRENCE. 


1. A delivery of a deed to a third person for the use of the grantee 
makes it effectual from the instant of such delivery, although the 
person is not the agent, but a stranger to the grantee. provided 
the grantee afterwards iassents to it. 

2. Where the grantor inserts in his deed a release for the purchase 
money, when he has not actually received it or taken a security 
for its payment, equity will give him relief. 


THIs cause was set for hearing at Spring Term, 1843, of 
Rocxixeuam Court of Equity, upon the bill, answer and proofs, 
and then, by consent of parties, ordered to be transmitted to the 
Supreme Court. 

The following is the substance of the pleadings and proofs: 

The plaintiff in his bill states that he sold in fee simple a tract 
of land to the defendant’s intestate, lying in the county of Rock- 
ingham, adjoining the lands of P. L. Morgan and others, con- 
taining 235 acres, for the sum of $300, to be secured by bond 
payable 1 September, 1842; that he executed a deed of bargain 
and sale for the said tract of land and delivered it to P. L. 
Morgan for the use of the vendee, who thereafter accepted the 
said deed and took possession of the land; that the deed was 
written in the common form, and expressed in its face a full. 
receipt and release of the purchase money; that the vendce 
omitted to execute the bond when he received the deed, he hav- 
ing no bond written, or pen and paper then and there to write 
it, but he promised to give it to the plaintiff’s agent when he 
should see him again. The vendee shortly thereafter 
died, without ever giving the bond for the purchase (555) 
money for the said land. The bill prays that the admin- 
istrator be decreed to pay the purchase money out of the assets 
of the vendee. 

The defendant in his answer says that he has no knowledge of 
any contract made by his intestate with the complainant for the 
lands described in the bill; that he found no such deed for the 
land as that mentioned in the bill, among his intestate’s papers 
or anywhere else. Defendant states that his intestate told him 
that he had made some improvements on the said land, but he 
denies that he ever took possession of the land. He denies all 
knowledge of Morgan’s delivering any deed for the land to his 
intestate. He admits that he has assets. 

P. L. Morgan deposes that the contract for the purchase of 
the land was made by the parties as stated in the bill; that the 
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plaintiff executed a deed in due form of law to Lawrence, the 
vendee, for the land; he was a witness to it, the deed was deliv- 
ered by the vendor to him for the use of Lawrence, and he, the 
vendee, accepted the deed and promised to give a bond for the 
purchase money ($300), payable 1 September, 1842; that the 
vendee sent for the witness just before his death, to come and 
receive the bond, but died before he went. 

John Richardson deposes that he saw Morgan deliver the 
deed to Lawrence; that it was done according to contract; wit- 
ness then lived on the land, and requested to rent 1t of the vendee, 
who refused, stating that he was coming there to live himself. 

A. Barham deposes that the vendee employed him to raise a 
house on the land, which he did. Lawrence told him that he 
had purchased the land for $300, payable 1 September, 1842. 

Benjamin Barham proves nearly the same thing, and that the 
vendee died before the house was finished, and that his adminis- 
trator paid for the work done on the house. 


Graham for plaintiff. 
Morehead for defendant. 


etl 


(559)  Dantet, J. A delivery of a deed to a third person for 
the use of the grantee makes it effectual from the instant 
of such delivery, although the person is not the agent, but a 
stranger to the grantee, provided the grantee assents to it, which 
in this ease he did. Alford v. Lee, Cro. Eliz., 54; Garnons v. 
Knight, Barn. & C., 671. The witnesses do not prove directly 
that the deed contained a release clause of the purchase money, 
but they say that the deed was “in due form.” We must under- 
stand that it did contain such a release, and therefore that the 
plaintiff is entitled to the decree he prays. 
Prr Curiam. | Decreed accordingly. 


Cited: Pritchard v. Sanderson, 84 N. C., 303; Lawson v. 
Pringle, 98 N. C., 452. 


412 


N.C] JUNE TERM, 1843. 


FRANKLIN 27°. ROBERTS. 


(560) 
WILLIAM IL. FRANKLIN v. JOHN ROBERTS. 


1. A sale of a remainder in a male slave of middle age, expectant 
upon a life estate, will be viewed with suspicion in a court of 
equity, and relieved against if advantage be taken of the yren- 
dors necessities by buying at a great undervalue. 


te 


But such a sale will not be disturbed if a full and fair price ap- 
pears to have been given, 


a 


5. Where a person comes to redeem property conveyed to him by a 
deed, absolute on its face. the onus of proving an agreement to 
redeem lies on him. and where the answer, without evasion, 
plainly denies the right of redemption. the proofs must be clear, 
consistent and cogent. composed of circumstances incompatible 
with the idea of an absolute purchase and leaving no doubt on 
the mind. 


Tuts cause, after having been set for hearing at the Court of 
Equity for Screy, at Spring Term, 1843, was then, by consent 
of parties, ordered to be transmitted to the Supreme Court, to 
be heard upon the bill, answer and proofs. The opinion deliv- 
ered in this Court embraces the facts admitted by the pleadings 
or proved by the depositions. 


Boyden for plaintiff. 
Morehead for defendant. 


Rerrix, C. J. The plaintiff was entitled to a negro man 
slave, aged 38 years, in remainder after the death of his mother, 
who was a healthy woman, aged about 70 vears, and resident 
of Surry County, and, being so entitled, he conveyed the slave 
to the defendant by a deed bearing date 20 March, 1834, and 
absolute in its terms, for ihe consideration of $150, and 
at the same time his mother gave the defendant her prom- (561) 
ise in writing that the defendant should, upon the same 
consideration, have the services of the slave from 1 August to 
25 December, in each vear during her life. Accordingly, until 
1 August, 1834, Mrs. Franklin kept the slave, and then he went 
into the possession of the defendant, and so remained until 
Christmas, when he again returned to Mrs. Franklin. During 
the next spring the healiti of Mrs. Franklin began to decline, 
and she died in July following, viz., 1835, and then the defend- 
ant took possession of the slave, claiming him as his own. This 
bill was filed in March, 1839, and the object of it is to obtain a 
redemption and reconveyance of the slave, upon the ground that 
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the contract was not one of sale and purchase, but that the 
defendant in fact lent the plaintiff the sum of $150 and took the 
conveyances as a security therefor. 

The bill charges that the plaintiff needed money and sought a 
loan of $150 from the defendant, and offered to secure it by a 
conveyance of the slave, who was worth $600, and that the de- 
fendant agreed thereto, if the plaintiff’s mother would let the 
defendant have the negro for five months in the year, to keep 
down the interest until the money should be returned, and that 
his mother, with the view to relieve the plaintiff’s necessities, 
was prevailed on to give herassent thereto. And the bill charges 
that the deed and agreement aforesaid, although unconditional 
in their terms, were executed upon the express agreement for the 
redemption of the slave upon payment of the principal money 
within ten years thereafter and the extinguishment of the in- 
terest by the labor of the slave from year to year as aforesaid, 
the value of which labor greatly excceded the interest. The an- 
swer denies that the plaintiff ever apphed to the defendant to 
borrow money, or that he lent him any, or that there was an 
agreement for the redemption of the slave under any cireum- 
stances. And it states that about 1 March, 1834, the plaintiff 
proposed to sell to the defendant his interest in the slave at the 

price of $100; that the defendant declined the proposal, 
(562) upon the grounds of the risk of the negro’s death before 

that of Mrs. Franklin, who was a woman of robust con- 
stitution, in good health, and residing in a salubrious region, 
and if he should ever survive her that he might come into pos- 
session at so distant a day and when so far gone in the decline 
of life as not to be then worth the price and intermediate interest 
thereon, and he so stated to the plaintiff; that a few days there- 
after the plaintiff renewed his proposal, and the defendant again 
declined purchasing a contingent interest so remote and pre- 
carious. But at the same time he informed the defendant that 
he was willing to purchase the entire property in the negro, if 
he and his mother would take a reasonable price, or, if she 
would not sell out entirely, that defendant would give $150 for 
the plaintiff’s remainder and the services of the negro for each 
year during her life after crop time, if Mrs. Franklin should, 
upon conference with her, assent thereto. The answer states 
further that the plaintiff then appointed to the defendant a day 
to come to his mother’s to learn her mind and conclude their 
negotiation in one way or the other; that the plaintiff fully 
understood the defendant’s proposal, and that on the appointed 
day the defendant attended at Mrs. Franklin’s, and was then 
informed by the plaintiff and his mother that they agreed to the 
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sale upon the terms offered by the defendant; that the defendant 
then explained the contract distinctly to Mrs. Frankiin, for fear 
she might become dissatisfied afterwards, and reminded her that 
the constant services of the slave might be necessary to her; but 
that, with the view of aiding her son, she persisted in her assent 
to the sale, as the defendant would not get the negro until after 
he had completed the working of her crop; upon which the 
bargain was completed, the purchase money in part paid and 
the residue secured, and the deed executed as an absolute and un- 
conditional conveyance and without any agreement, understand- 
ing or intention on the part of any person that the plaintiff 
should have a right to redeem, and no such pretense was ever 
set up by the plaintiff until the death of his mother, at an earlier 
day than had been anticipated, suggested to him the thought. 

The answer states the whole value of the negro not to 
exceed $400, and that, considering the ages and health of (563) 
Mrs. Franklin and the negro respectively, the remainder 
after her life estate was not worth more than $100. The parties 
proceeded to take proofs, of which but a small portion is of any 
weight. The file is loaded with numerous badly taken and un- 
satisfactory depositions to the character of witnesses whose tes- 
timony in the case is itself of little or no consequence. The 
material evidence relates to the value of the respective interests 
in the slave, and the terms of the treaty between the parties, as 
understood by the witnesses. Upon the former point there is a 
difference of opinion among the witnesses, and it is not wonder- 
ful that there should be, as it is not an easy matter to compute 
the value of a male slave at the meridian of life, who is not to 
fall into possession until the death of another healthy, though 
aged person. A few years and a slight accident might make the 
negro chargeable instead of valuable, and there are many per- 
sons of small cap pital, and others who need present labor, who 
would not purchase such an interest at all, or only at a verv low 
price, 

Hence a remainder of the kind is seldom the subject of traffic. 
unless the vendor be verv needv, and. therefore. a sale of it 
should be viewed with suspicion, and relieved against 1f advan- 
tage be taken of one’s necessities by buving at a great under- 
yalue. But in this case the preponderance of the evidence as 
to the value supports the statements of the answer, as a large 
number of witnesses depose that they would not have given more 
than $100 for the remainder, and but one savs he would. Be- 
sides, this bill docs not seek to be relieved against this contract 
as a hard and unconscientious bargain for a remainder which 
the owner’s distresses obliged him to sell, but it seeks redemption 
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as upon a pledge or mortgage, or an agreement for the same, 
which, notwithstanding the form of the conveyance, the bill 
alleges was positively stipulated for, and is framed with that 
view only. In such a case inadequacy between the sum ad- 
vanced and the real value of the thing conveyed is a circum- 
stance which, with others, furnishes evidence of the true 
(564) agreement, whether for an absolute purchase or for a. 
security. The onus is on the party who seeks to re- 
deem, and, as has been often said, when the conveyance is 
absolute, and the answer, without evasion, plainly denies the 
agreement for redemption, the proof for the plaintiff must be 
clear, consistent and cogent, composed of circumstances incom- 
patible with the idea of an absolute purchase and leaving no 
doubt on the mind. Inadequacy of price by itself cannot have 
that effect, if 1t were established in this case, for there are many 
real sales at an undervalue. Besides, it only furnishes an argu- 
ment against the deed as constituting an absolute purchase, and 
must yield to direct proof of the intentions of the parties by 
persons cognizant of the treaty. In this case there is a mass 
of such direct proof. It comes from three persons who heard 
the first proposals at the defendant’s house, and from two others 
who were present at the final bargain and are subscribing wit- 
nesses to the deed. All these depose directly that the whole 
dealing was for a sale; that at no time was a loan or pledge 
spoken of; that the defendant declined buying the reversion by 
itself, at $100, because he would not deal for.a pure contingency, 
but wanted something sure, as stated in the answer. Besides 
those witnesses, four others say that the plaintiff, when he 
apphed to the defendant for a redemption, admitted that there 
was no agreement for it, but said that as his mother had died so 
soon he thought the defendant ought either to let him have the 
negro back or pay him a further price. Against this evidence 
the plaintiff offers little, save the opinion of some persons that 
the interests purchased by the defendant were worth somewhat 
more than he gave. But upon that the Court could not declare 
if was not an absolute purchase, but must declare that it was, 
and so dismiss the bill; but, as the plaintiff was allowed to sue 
in forma pauperis, without costs. 
Per Curram. Bill dismissed without costs. 


Cited: Kelly +. Bryan, 41 N. C., 287; Shields v. Whitaker, 
SQ. N.C., 521. | 
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JOHN H. DRAKE v. JOHN RICKS Er Ar. 


Where upon a settlement made by a guardian of a ward with a suc- 
ceeding guardian. the former gave the latter his bond for the 
balance found due to the ward. upon the latter agreeing to 
credit the bond with certain notes received from the administra- 
tor of the ward's father, which were alleged to be bad, upon the 
former guardian’s delivering them up; and after the bond was 
due, the latter guardian paid the bond over to the ward, without 
having given the credit. and the ward collected the whole amount 
by suit at law: eld, that the former guardian was entitled, 
upon showing that these notes were worthless, to relief against 
the latter cuardi:nn to the amount of these notes, and to the same 
remedy against an assignee to whom the bond had been assigned 
after it was due, notwithstanding the former guardian had not 
tendered the notes for several years nor until after suit was 
brought against him. 


Tuis was a bill for an injunction to stay proceedings on a 
judgment at law and for relief, filed in Nasu Court of Equity, 
and the injunction, on motion of the defendants, having been 
dissolved, the cause was continued over as an original bill. Hav- 
ing been set for hearing, 1t was, at Spring Term, 1843, ordered, 
by consent of parties, to be transnitted to' the Supreme Court. 

On the hearing the following appeared to be the facts: 

Thomas Bryant administered on the estate of Guilford Atkin- 
son, deceased, and in 1827 came to a settlement of his accounts 
with the plaintiff, who was then the guardian of Sally G. Atkin- 
son, an infant child and next of kin of Guilford Atkinson. Upon 
that settlement Bryant paid the distributive share of the infant, 
partly in money and partly in bonds taken by him as adminis- 
trator, which the guardian accepted without endorsement. In 

1832 Drake resigned the office of guardian, and Bryant, 
who was the grandfather of the infant, was appointed in (566) 
Drake’s stead, and-on 6 August, 1832, they came to a 
settlement, and found a balance duc the ward from Drake of 
$1,646.99, for which he executed his bond pavable to Brvant 
as guardian. Drake had previously collected the bonds w hich 
he had received from Bryant as administrator, except three, 
namely, one on E. York, $14.44, due 25 December, 1826; one on 
John Taylor for $24, given in November, 1823, and another on 
John Taylor and E. York for $2.60, given in March, 1829. For 
those debts Drake claimed a eredit in his settlement with the 
succeeding guardian, but the latter did not then allow it, because 
the bonds or judgments rendered on them could not then be re- 
turned to him, inasmuch as thev were in the hands of the con- 
stable, to whom the bonds had been delivered for collection. 
But Bryant gave Drake his engagement in writing “that, as the 
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said debts had not heretofore been paid, I am to credit the said 
Drake’s bond of this date for the whole amount of said claims, 
including compound interest thereon, or such part as may not 
be paid, if returned to me by said Drake.” In 1837 the ward 
anarried, and her husband received from Bryant the plaintiff’s 
bond, and transferred it by delivery to the defendait Ricks, who 
instituted an action of debt on it in the name of Bryant and 
obtained judgment thereon. At the trial Drake offered to re- 
turn the bond of York and judgments on the bonds of Taylor, 
and claimed a credit for them, but the court held that they could 
not be allowed as payments or set-offs, as they had not been 
returned before the pleas pleaded, and the plaintiff at law re- 
fused to allow the credit or make any deduction. . Thereupon 
Drake filed the present bill for relief and an injunction for the 
amount of those debts, according to Bryant’s agreement, and 
therein alleges that the debts were lost to him by reason of the 
insolvency of Taylor and the removal of York from this State 
to Alabama, and offers to deliver the bonds and judgments as 
he had before done. Ricks and Bryant answered separately. 

The material parts of their answers are that York was 
(567) solvent and did not remove to Alabama until 1828 or 

1829, and that Taylor also was solvent up to that time, 
and that Drake might, therefore, have collected the debts with 
ordinary diligence, “and they insist that after so great a length 
of time, from August, 1832, to the trial of the suit at law in 
1838, the plaintiff Drake cannot return the debts, but by his 
laches made them his own. 

Upon the coming in of the answers te: injunction was dis- 
solved with costs. 

In April, 1839, Drake obtained judgments before a justice of 
the peace against Taylor, on which several executions were issued 
and were returned nalla bona. And it is established by satis- 
factory evidence that Taylor was insolvent during the whole 
time Drake held his bonds. He was the brother-in-law of 
Bryant, and they lived near each other, and all his property 
had been sold. A son-in-law purchased his land and some of 
his slaves, and allowed him the use of them for the support of 
his family, and there is no evidence that he owned any property, 
except that at one time out of the proceeds of the crop he pur- 
chased a mare for the use of the plantation, but at what time 
does not appear, nor that it was known to Drake or his con- 
stable. 


No counsel for plaintiff. 


B. F. Moore for defendants. 
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Reurrix, C. J. The equity of the plaintiff against Bryant 
extends to Ricks, who took the bond after 1t was due and, indeed, 
without endorsement. ind as against Bryant we think the 
plaintiff is entitled to the relief he asks. For the grounds of 
that rehef we need not go farther back than the agreemnent of 
6 August, 1832. It appears, indeed, that at no time after 1826 
was Taylor able to pay his debts. But however that may have 
been in fact, it is clear that when Drake gave his bond the 
parties considered that he had a right to return as money the 
debts which he had received as money and as so much of 
the ward’s estate. It may bethat Bryant was not strictly (568) 
bound to take them back. We do not trouble ourselves 
with that inquiry. He did agree to receive them, and there is 
no proof that he did not know the situation of the debtors, or 
that Drake represented his proceedings or the situation of the 
debts untruly. The only condition was that Drake was to re- 
turn such as should not be paid. No payment was made, and it 
is yery certain that since August, 1832, it has been out of the 
power of Drake to enforce the payment. Tavlor has been all 
the time insolvent, and the answer states that York had before 
removed to such a distance as would render the expense of col- 
lection equal to the debt, or nearly so. Tlis shows that the 
actual tender of the securities to Bryant would have been an 
idle ceremony merely, as they were worth nothing, and he must 
have known it. It is true that without a tender the defense 
could not be available at law. But in this Court the onussion of 
it, whereby no prejudice arose to the other party, should not 
injure the plaintiff so far as to make him forfeit the amount of 
the debts, and can, at most, only affect the costs. The substance 
of the agreement, as we look at it here, is that as the debis which 
Bryant ‘passed. as good had not turned out to be so, he would 
take them back. For aught that ean be seen, they are ust as 
available to him now as they would hare been had the securities 
been put into his hands the day after he signed the agreement 
to enter a credit for them if returned to him. 

We do not, however, approve of the plaintiff’s delay 1m closing 
the business, any more than the refusal of the other party to 
accept the papers when tendered, and as both parties were to 
blame, we do not think it a case for costs to either of them. 
The decree inust, therefore, be for the sum which the plaintiff 
was compelled to pay on the dissolution of the injunction, with 
interest thereon froin the day of payment, aud for the costs then 
also paid by him, which must be restored to him; and there 
must be an inquiry to ascertain those sums. 

Per Crriam. Decreed accordingly. 
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1. A court of equity has invariably entertained a bill by one, entitled 
to a personal chattel in remainder after a life estate, to have the 
property secured when it is alleged in the bill that it is likely 
to be lost by any means whatever. 

2. And when the particular property has been converted into another 
species of property by the tenant for life, or those who claim in 
privity with him, the remainderman may elect to follow and take 
the fund in its changed form, as, for instance, when it has been 
removed out of the State and sold he may claim the proceeds of 
the sale, . 


THis cause having been set for hearing in Davie Court of 
Equity, at Spring Term, 1843, was removed by consent of par- 
ties to the Supreme Court. The facts are stated in the opinion 
delivered in this Court. 


No counsel for plaintiff. 
Caldwell and Boyden for defendants. 


DanieL, J. The plaintiff’s father, John Cheshire, in 1832, 
by will bequeathed two slaves (Peter and Dice) to his wife, 
Susannah Cheshire (the plaintiff’s stepmother), for life, ren” 
mainder to the plaintiff ; "and the executor assented to the leg- 
acy. The plaintiff in his bill states that the said Susannah, one 
of the defendants, in 1835 sold and conveyed an absolute estate 
in and to the said slaves to the other two defendants (Burch 
Cheshire being then insolvent), with an intention that they 

. might run them to parts unknown, so as to cheat and 
(570) defraud him of his interest in remainder; and that the 
defendants Burch Cheshire and Henderson, each well 
knowing the plaintiff’s interest in the said slaves, confederated 
with the said Susannah to defraud him of his rights, and re- 
moved the said slaves and their increase out of the State and 
to parts unknown. The plaintiff in his bill prayed that the 
defendants might be decreed to restore the said slaves, and that 
his interest in them might be secured, and also for general relief. 
The bill was filed in 1836, against the tenant for life of the 
slaves, and also against the other two defendants. In 1837 the 
tenant for hfe died, and the bill was retained against the other 
two defendants. The defendant Burch Cheshire (who is a 
brother of the plaintiff, and married the other defendant’s sister ) 
in his answer admits that he purchased the slaves mentioned in 
the bill, absolutely, of Susannah Cheshire, for $960; that he 
knew of the plaintiff’s interest in the same at the time of the 
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purchase, and that he took the slaves to the State of Alabama, 
and there sold them to one Ivey. He denies that the other de- 
fendant, David Henderson, was concerned with him in the trans- 
action. David Henderson answers and says that he 1s ignorant 
of the matters charged in the bill in relation to the will of John 
Cheshire, Sr., and the provisions in the same. He further saith 
that he never purchased or offered to purchase the said negroes 
from Burch or Susannah Cheshire, either in this State or any- 
where else. He says that he moved some of his own slaves to 
Alabama, in the fall of 1835, in company with three of his 
neighbors, and that Burch Cheshire went in company with him, 
and the said Burch carried with him the negroes aforesaid in 
the bill mentioned; that he (Henderson) lent him no assistance, 
except to haul a small bundle of clothes and occasionally a small 
quantity of provisiorts. He denies that he ran off the said 
negroes, or had anv hand in running them off, but avers that 
they were removed by Burch Cheshire openly and publicly. He 
says that he had no hand in disposing of the said slaves in the 
State of Alabama, and that he had no participation in either the 
purchase or the sale of the said slaves; that he was not 
present when Burch Cheshire sold the said slaves, but (571) 
understood that he sold them to a man by the name of 

Ivey. He denies that he received the purchase money or any 
part of it, and he denies all fraud, ete. 

There 1s a repheation to the answers. 

As to the defendant Burch Cheshire, the proof is clear that he 
knew of the plaintiff’s remainder in the slaves, and that he coin- 
bined with Susannah Cheshire, the tenant for life, to remove 
said slaves beyond the limits of this State with an intent to 
deprive the plaintiff entirely of any benefit he had in them. 
The purchase money paid to Susannah for the entire interest in 
the slaves was $960. She executed a bill of sale for the slaves 
to Bureh Cheshire, a man well known to her to be entirely in- 
solvent, who went in company with Henderson to Alabama, 
where the slaves were sold to the sister of a man by the name 
of Ivey, for $2,100. The next question to be considered is, 
What share or participation did David ITenderson have in this 
purchase and sale? The proofs in the cause are satisfactory to 
the Court that Burch Cheshire had married Henderson’s sister, 
that he was insolvent, and that he lived near Henderson in 
Mecklenburg County ; that the plaintiff and Susannah Cheshire 
lived sixty miles off in Davie County; that Henderson came 
there twice very shortly before this transaction, making in- 
quiries if there were slaves in that neighborhood that could be 
purchased. The proof is satisfactory that he well knew these 
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slaves, and knew both the plaintiff’s and Susannah Cheshire’s 
separate interest in the same, as he had been told of it, and he 
furthermore had heard the will of John Cheshire read over, by 
a man at whose house he stayed in Davie County. He had him- 
self made proposals to purchase the life estate of Susannah and. 
the remainder of the plaintiff; he had said that each of these 
persons asked as much for their separate interest as if the whole 
interest in the slaves belonged to each. Immediately thereafter 

Susannah Cheshire with Burch Cheshire, who had come 
(872) into Davie County, carry the slaves to Burch Cheshire’s 

house (near to Henderson’s), just before Henderson was 
about to start his wagons and slaves to Alabama. Burch is in- 
solvent, Henderson is wealthy; there is then paid to Mrs. Ches- 
hire $960 for the absolute property in the slaves, a bill of sale 
is given to Cheshire, and Henderson witnesses it. Then Ches- 
hire and the said slaves go on to Alabama in company with Hen- 
derson; Henderson’s wagons carrying some of his clothes and 
some of his provisions, Burch having neither horse nor wagon. 
In Alabama the slaves were sold to one Ivey for $2,100, and a 
bill of sale for the same executed to Ivey’s sister by Burch Ches- 
hire, and Henderson being then present becomes the subscribing 
witness. Iv ey’s deposition has been taken, and he deposeth that 
he purchased the said lot of slaves for the ‘aforesaid sum of both 
Bureh Cheshire and David Henderson; that he paid the money 
to Cheshire, but Henderson said that he was to have a part of 
it, but how much or whether because he was concerned in the 
sale or because Cheshire owed him, Henderson did not say. All 
this testimony is sufficiently strong to induce us to declare that 
both of the defendants were purchasers of the slaves from Mrs. 
Cheshire, with full notice of the plaintiff’s interest in the same. 
Where did the insolvent Burch Cheshire get $960 to advance to 
Mrs. Cheshire? There is no evidence on this score offered by 
the defendants. The inference is irresistible that Henderson 
(tvho before had been endeavoring to purchase these very slaves) 
advanced the money; in fact, that Henderson was the purchaser, 
and Cheshire, because of his insolvency, put forward to disguise 
the transaction, especially as on Cheshire’s return to the State 
he is found equally insolvent and without money. If the de- 
fendants purchased only the life estate of Mrs. Cheshire, the 
plaintiff had a right to file this bill at the time he did to have 
his remainder secured. The defendants (with full notice of the 
right, when they purchased the slaves) are to be considered by 
this Court as standing in the same situation as their vendor. 

It is true that the assent of the executor to the legacy 
(573) turned the particular estate and the remainder in the 
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slaves into legal estates. Whether or not the plaintiff might, 
at the time he filed this bill, have brought an action at law 
-and recovered damages for-an injury to his remainder, it is 
certain that a court of equity has invariably entertained a bill 
by the remainderman in a personal chattel to have the thing ~ 
secured, when it 1s alleged in the bill that it is likely to be lost 
by any means whatever. Equity can, in such cases, give a more 
complete and substantial rehef than a court of law can. And 
when the particular property has been converted into another 
species of property by the tenant for life, or those who claim in 
privity with him, the remainderman may elect .to follow and 
take the fund in its changed form. Thus, when a factor was 
employed to sell clothes for cash, and he sold the articles on 
a credit, and died before receiving the money, it was held that 
the money belonged, in equity, to the factor’s employer, and not 
to his executor. Burdett v. Willet, 2 Vern., 638; Swin. on 
Trusts, 201. We know that a cestut que trust may follow the 
fund, and take it in its changed form. And the principle ap- 
ples not only to express trustces, but also to such as are clothed 
with the same character by construction of law, as if a person 
purchases an estate with another man’s money entrusted with 
him. Docker v. Somers, 2 Myl. and Th., 664; Swin.,290. The 
defendants are unable to get back the slaves from the present 
holders, either in law or equity; therefore the plaintiff cannot 
get relief on the particular prayer in his bill. But he now 
elects to take the purchase money received by the defendants, 
and claims this under the prayer for general relief. And we are 
of the opinion that he is entitled to it, with interest on it from 
the death of Mrs. Cheshire. The defendants will be allowed a 
reasonable compensation for the trouble of carrying the slaves 
to Alabama and selling them and bringing back the money. It 
will be seen that we have regarded Ivey as a competent witness, 
notwithstanding the objection made to the reception of his testi- 
mony. We regard the objection as going to his credit 

only, for it does not appear that the conveyance was made (574) 
to him or that he claims the title to or has the possession 

of the slaves, and we do not see how he can derive any direct 
benefit from the decree that may be rendered in this cause. 

Per Curiam. Decreed accordingly. 


Cited: McBride v. Choate, post, 618; Hales v. Harrison, 42 
N. C., 299; Jones v. Baird, 52 N. C., 15; Sanderford v. Moore, 
54 N. C., 208; Haughton v. Benbury, 55 N. C., 340; Isler v. 
Isler, 88 N. C., 580; Hunter v. Yarborough, 92 N. C., 71. 
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THOMAS W. HUDGINS, ADMINISTRATOR, ETC., ¥. BENJAMIN 
WUITE. 


Where the bill is for the execution of a trust, and circumstances are 
disclosed which tend to show that the trust was created for the 
purpose of defeating creditors, yet if such fraud is not directly 
alleged either in the bill or answer, the court will take no notice 
of it, but will proceed to decree an execution of the trust, if 
properly established by proofs. 


Tus cause having been set for hearing, was transmitted by 
consent from the Court of Equity of CHowan, at Spring Term, 
1843, to the Supreme Court. The following case was presented 
by the pleadings and proofs: 

In December, 1829, there were judgments against Jesse Hud- 
gins, then of Gates County, to much more than the value of all 
his property, and sales were appointed to be made on the execu- 
tions on 21st of that month. A few days before the sale the 
wife of Hudgins wrote to the defendant (who was her brother 
and resident in an adjoining county), giving him information 
thereof, and requesting him to attend the sale and purchase some 
necessary articles for the support of the family. She also men- 
tioned to him that her husband had sold a negro for $250, “of 
which,” says the letter, “I never saw a cent. But I want you 
to come and see if you can’t get him to make something over to 
you for my support, for if he does not I shall have nothing to 
support my children. I depend on you as a friend.” The de- 
fendant being confined by sickness could not go, but authorized 
another person to make such purchases as his sister should direct. 
Hudgins was a farmer in moderate circumstances and every- 
thing he had was sold, and the defendant’s agent purchased, at 

very low prices, articles to the amount of $228.33, consist- 
(576) ing of indispensable household furniture, provisions, a- 

horse, cow and calf, some plantation utensils, including 
also a negro woman at the price of $55.01, and a negro boy 
named Wilson, about nineteen years of age, at the price of 
$41.01. -The bill charges that it was agreed between Hudgins 
and White that the property should be bid off in the name of 
the latter and held in his name, but for the use of Hudgins and 
his family, and that Hudgins should then furnish as much 
money as he could towards paying for it, and the residue of the 
money be advanced by White, for which the property was to 
stand as a security. In a short time after the sale Hudgins paid 
White $70 on account of the purchase, and delivered to him 
some articles to the value of $26 more, and in August sueceed- 
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ing White gave a receipt therefor to Mrs. Hudgins as having 
been received of her “in part payment of the chattel property’ 
bought at the sale. The possession of all the property was re- 
tained by Hudgins until his death in 1835, and afterwards by 
his family until 1837. At this latter period the defendant was 
called on for payment of some medical bills for attending on 
the negroes, which Mrs. Hudgins was unable to pay, and the 
defendant then took the negro Wilson into his possession, and 
has retained him or hired him out ever since; still, however, 
not removing or interfering with the other property. The bill 
then states that the plaintiff had a judgment against Jesse Hud- 
gins for a large debt due before December, 1829, which remains 
unsatisfied, and that there are no effects of Hudgins out of 
which it can be satisfied, save only those purchased as aforesaid 
by the defendant. In May, 1839, administration of the estate 
of Hudgins was granted to the plaintiff, and afterwards he filed 
this bill, in which he prays that the defendant may be decreed 
to surrender to the plaintiff the negro Wilson and pay over to 
him all his hires, and also release the other property bought by 
him. 

The answer states that the defendant did not expect his agent 

to purchase the slaves at.the sale, but only such things as were 
absolutely necessary for his sister and her children, but 
that as he had not restricted the agent, he felt obliged to (577) 
take and pay for the slaves as well as the other things. 
It denies that any communication passed between Hudgins and 
himself on the subject before the sale, or any other member of 
the family, except Mrs. Hudgins, as before mentioned. And it 
states that as to the furniture, provisions and other necessaries 
for living, he intended them as a provision for his sister and her 
children from himself, as far as they might not be able to pay 
for them, and that he gave the receipt for the sum of $96, paid 
to him, for the purpose of satisfying her that she should have 
those articles. 

The defendant says he did not understand her as wishing to 
have the negroes, and that he did not intend to give her to under- 
stand that he would surrender them, and hence he expressed that 
the money was im part payment for the “chattel property,” 
meaning thereby the other articles, besides the slaves. But the 
defendant admits that he did not take away the negroes until 
1837, being willing that Hudgins and his family should have the 
benefit of their services, and that he then took away Wilson 
alone for the reasons before mentioned, and has since hired him 
out for $75 per annum. 

There was a replication to the answer. 
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The depositions introduced by the plaintiff supported the alle- 
gations contained in the bill. ‘There was other testimony, but it 
related principally to matters of account, should the court de- 
clare the trust established and order an account. 


Iredell for plaintiff. 
A. Moore and Kinney for defendant. 


Recrrim, C. J. Upon the cireumstances as disclosed by the 
pleadings, there could be little hesitation in decreeing a redemp- 
tion of the slaves, as well as the other things purchased 
(578) by the defendant. But if it were possible to doubt upon 
the’ case, as made in the bill and answer, the proofs make 
the plaintiff’s right manifest. It is stated by the defendant’s 
agent that, at the ttme of the purchase, money was placed in his 
hands (about $70) belonging to Hudgins, towards paying for 
the purchases, and that, at the instance of Mrs. Hudgins, he 
bought the negroes for the benefit of Hudgins’ family, as he did 
the other articles, and that he bought all very low in consequence 
of making it known that he was bidding for the defendant for 
the benefit of the family. The witness states that Hudgins used 
that money (the $70) in payment for his purchases. If to these 
circumstances be added the subsequent use and dominion over 
the negroes, there cannot be a doubt that the defendant meant 
the whole as a donation from himself, or at the most to hold the 
property as a security for his advances, with liberty to his 
brother-in-law to redeem. Indeed, the counsel for the defendant 
did not contest the right to redeem so much upon the ground 
that his purchase was absolute as because the bill shows that it 
was a fraudulent contrivance to protect the property from the 
creditors of Hudgins, under the cover of a purchase by the de- 
fendant, really (though secretly) in trust for Hudgins. If such 
were the case, the Court could give no relief to either party to 
the dishonest agreement, and it struck us at the opening of the 
case that the bill was drawn with that view, as no other motive 
for stating the plaintiff to be a creditor could be imagined. 
Upon a more careful reading of the bill, however, it would seem 
that the pleader was cautious not to make the needful allegation 
that the purchases were made upon the imputed trust with the 
intent to hinder or defraud creditors. 

The acts themselves may be evidence of such an intent, but 
they may likewise have been innocent and truly and openly to 
constitute a security for the defendant’s advances, with an open 
and honest trust beyond that for Hudgins; and without a direct 
averment of the covinous purpose it cannot be assumed or acted 
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on by the Court. The bill, therefore, does not state a 

case of fraud against creditors, and it 1s not necessary to (579) 
consider the effect on the right to redeem, if the bill had 

so stated. Nor does the answer place the defense on that ground, 
but solely on that of the defendant’s purchases being absolute 
and for his own use, without any trust for Hudgins, or use in 
the property to him or his family, except as the defendant might 
gratuitously allow. To that defense the receipt of the money 
of Hudgins, as a payment for the articles purchased, is a com- 
plete answer, in connection with the other facts before spoken 
of. Therefore, the plaintiff, as the administrator of Hudgins, 
must be declared to be entitled to redeem on the usual terms, 
and there must be a reference to take the accounts. 

Per CURIAM. ~ Decreed accordingly. 


(580) 
NATHAN MOORE vy. JOTIN REED. 


1. If « person. while he is in a state of intoxication, is imposed upen 
and induced to enter into a disadvantageous agreement, yet if, 
after he becomes: sober, he ratifies such agreement by giving a 
bond or deed in pursuance thereof, the court will not interfere 
to relieve him. 

2. Mere folly in making an agreement. without fraud. is no ground 
for relief in equity. 

3. Where a person who has been induced by fraud or imposition to 
purchase property, afterwards parts with the property, so that 
he cannot put the vendor in statu quo, the court will not rescind 
the contract. except in some cases where the party was continu- 
ing under the same pressure of distress at the time of parting 
with the property as operated upon him at the origin of the 

~ transaction. 


Tus cause having been set for hearing in Rocxryenam Court 
of Equity, at Spring Term, 1843, upon the bill, answer and 
proofs, was removed by consent of parties to the Supreme Court 
to be heard. 

The facts stated in the pleadings will be found at large, 36 
N. C., 419, a motion to dissolve the injunction which had been 
granted in this case having been determined at June Term, 
1841, of the Supreme Court. The substance of the proofs upon 
which the cause was now heard is set forth in the opinion deliv- 
ered in this Court. 
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Morehead for plaintiff. 
Graham for defendants. 


Dantet, J. The substance of the bill and answer 1s stated 
in 36 N. C., 419. 
(581) After the dissolution of the injunction the plaintiff 
retained the bill and replied to the answer. And it now 
comes on to a hearing on the proofs taken by the parties. We 
have examined all the evidence in the cause, and it proves that 
the plaintiff was but a farmer in the neighborhood, upon a small 
scale; that he had no skill in mercantile business; that he was 
very deficient in the knowledge of arithmetic and reading and 
writing. He went to the store of the defendants on a certain 
day in April, 1840, and was then perfectly sober, and he there 
drank some ardent spirits with several other persons, and al- 
though somewhat excited by drink, he was not so far intoxicated 
as to be deprived of his understanding. The spirits were fur- 
nished by the defendants in the ordinary course of their dealing, 
and not with a view to intoxicate the plaintiff or to induce him 
to enter into the contract, which he shortly thereafter did. 
After candlelight that evening the plaintiff, being in the store, 
proposed to sell A. Reed three slaves, when he was told by Reed 
that he had no money, but that he would purchase the slaves if 
the plaintiff would take goods in payment. Whereupon the 
plaintiff, after looking at the shelves which held the goods, and 
also at the goods that were behind and under the counter, offered 
to purchase the whole stock of goods then on hand, and the unex- 
pired lease for a year of the storehouse. After some higgling 
between the parties a bargain was finally made and the price 
fixed at $2,300, to be paid in part by the said lot of slaves at 
$900, and the plaintiff’s bond for $1,400, to be secured by a deed 
in trust on his real and personal estate. This being coneluded 
upon, the plaintiff insisted that the bargain should be closed that 
night; and he thereupon entered into a written agreement in the 
penalty of $2,000 to complete the said contract. The plaintiff 
then, that night, took into his possession the key of the store. 
The plaintiff remained that night at a tavern close by the store, 
where he did not drink any spirits, and the next morning he 
arose and went to the store, and with the assistance of A. Reed 
- proceeded to act as the owner and to sell goods to cus- 
(582) tomers. And during that day, when sober, he executed 
to the defendant his bond for $1,400, and a deed in trust 
on his real and personal estate as a security for its payment, 
and also bills of sale for the slaves at $900. On the third day 
he delivered the slaves to the defendants. On the fifth day he 
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made an additional purchase of the defendants of a parcel of 
goods and merchandise not included in the first purchase. After 
he had acted in the business of merchant for three weeks he 
proposed to the defendant to rescind the contract, giving as a 
reason that a son of his, who lived in the western country, had 
written to him to come and reside there, and that he wished to 
do so. This proposition was declined bv the defendants. The 
plaintiff continued in the busincss for the space of five or six 
weeks, when he either sold out to his son or he and his son sold 
the goods at vendue. The evidence, though not satisfactory to 
show the actual value of the goods so bought in the gross, ren- 
ders it exceedingly probable that they were worth considerably 
less than the price given for them. On 17 September, 1840, 
this bill was filed, praying the court to rescind the contract, and 
for general relicf. Whether a court of equity could have aided 
the plaintiff, if he had in a reasonable time after discovering 
that he had been imposed upon in the contract insisted on an 
abandonment thereof and applied to be released therefrom, is a 
question not now necessary for us to decide. For the subsequent 
acts of the plaintiff, when he was undoubtedly sober, did, in our 
opinion, sufficiently confirm and validate the contract. And if 
a person will enter into a hard bargain with his eves open, 
equity will not relieve him, unless he can show fraud in the 
party contracting with him or undue means to draw him into the 
agreement. Willis v. Jernagan, 2 Atk., 251. Mere folly in 
making an agreement without fraud is no ground for relief in 
equity. Millness v. Cowley, 8 Price, 620. Again, the plaintiff 
had sold the property before he filed his bill, and thereby put it 
out of his power to place the defendants in statu quo. The 
Court is not disposed to rescind a contract in such a case, 

unless a plaintiff is continuing under the same pressure (583) 
of distress at the time of the sale as he was at the origin 

of the transaction, as in the case of expectant heirs dealing with 
their expectances for less than their value, under the pressure of 
distress. King v. Hamlet. 2 Mvyln. and K.. 456; Mill v. Morley, 
9 Ves., 478; Gowland v. Defaria, 17 Ves., 20; Drewry on Inj. - 
16, 18. 

We think the bill must be dismissed. 
Per CURIAM. Bill dismissed. 


Cited: Freeman v. Dwiggins, 55 N. C.. 165; Berry v. Hall, 
105 N.C., 163; Orrender v. Chaffin. 109 N. C., 425; Rodman v. 
Robinson, 1384 N. C., 515. 
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(584) 
SAMUEL FLEMING AND OTHERS V. BENJAMIN BURGIN, Sr., 
AND OTHERS. 


1. Under the act passed in 1829. Rev. Stat.. ch. 37, sec, 24, registra- 
tion is an essential ingredient in a mortgage or deed of trust to 
make it that instrumeut or constitute it a deed or security as 
nginst a creditor or purchaser. 


®. Therefore. notice of an unregistered mortgage or deed of trust 
constitutes no ground for relief in equity against one who takes 
i. subsequent mortgage or deed in trust, and first registers it, 
unless the first mortgagee or trustee has been prevented from 
registering by the fraud of the other. 


3. Where a statute declares that a deed or other instrument shall 
not be valid “at law.” it does not mean simply that it shall be 
held invalid in a court of law only, but invalid in all courts. “AT 
law”? is not an expression which in a statute signifies merely a 
legal tribunal as distinguished from an equitable jurisdiction, 
but, generally, our system of jurisprudence. whether legal or 
equitable. 


4. In these cases where notice of an unregistered deed will entitle 
the party to relief in equity. it must be clearly shown that such 
notice of the contents of the instrument, as to the subject and 
purposes of the conveyance and of the intention to rely on it as 
i conveyance, substantially reached the party, 77 pais, as would 
be derived upon those points from the registry itself. 


Tuts cause having been set for hearing at Spring Term, 1843, 
of the Court of Equity for Burks, was then removed, by con- 
sent of the parties, to be heard in the Supreme Court. The 
following is a summary of the matters stated in the pleadings: 

The bill is filed by Fleming and Lewis, and states that on 18 
November, 1837, the defendant Benjamin Burgin the younger, 
of Burke County, being indebted to each of the plaintiffs, Flem- 
ing and Lewis, who also resided in Burke, and to sundry persons 
named, residing in, Charleston, in South Carolina, in certain 
sums therein mentioned, did, for the purpose of securing those 

several debts, convey and assign by deed to the plaintiff 
(585) Fleming certain slaves and other chattels in Burke 

County, in trust to sell the specific articles and collect the 
debts, and thereout pay all the debts in the deed mentioned; 
that all the creditors mentioned in the deed have been paid, 
except the plaintiffs, Fleming and Lewis; to the former of whom 
the sum of $1,000, or thereabouts, 1s due on sundry bonds and 
judgments, and to the latter about the same sum. The bill 
charges that the deed was executed in Charleston, and that the 
plaintiffs were, in consequence of that, unable to have it proved 
and registered in Burke immediately, but had the same done on 
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20 December, 1837. The bill then states that immediately after 
the executing of the deed to Fleming in Charleston, B. Burgin, 
Jr., returned to his residence in Burke, and on 4 December, 
1837, there made to Benjamin Burgin the elder another deed of 
mortgage and assignment of the same slaves, chattels and debts, 
and also others, to secure to him the payment of the sum of 
$3,700, pretended to be due him. And the bill charges that the 
said debt was not truly duc to B. Burgin, Sr., and that the deed 
to him was executed with the fraudulent intent to delay and 
hinder the creditors of B. Burgin, Jr., and particularly to defeat 
the deed before made to Fleming, and so is void as against them. 
And the bill further charges that B. Burgin, Sr., had express 
notice of the deed to the plaintiff before he took his mor tgage, 
and that he fraudulently had his assignment proved and regis- 
tered on 8 December, 1837, for the purpose of defeating the 
prior deed to Fleming, or postponing the satisfaction of the 
debts due to the plaintiffs until the debt to himself should be 
discharged out of the effects assigned. The bill also charges 
that the chattels and effects assigned to B. Burgin, Sr., are of 
value sufficient, 1f properly managed and accounted for, to dis- 
charge all the debts, as well those of the plaintiffs respectively 
as that to B. Burgin, Sr. The bill is brought against both 
of the Burgins, and the prayer is that the plaintiffs may be let 
in upon the effects preferably to the mortgagce, B. Burgin, Sr., 
and likewise that an account may be taken of the debt to 

that person, and if le should be entitled to the preferable (586) 
satisfaction, that, after his debt shall have been dis- 
charged, those to the plaintiffs may also be raised out of the 
effects. 

Both of the defendants answered. B. Burgin, Jr., denies that 
he owed the plaintiffs the debts mentioned in the deed, and says 
that he owed Fleming not more than $350, but does not speak 
of the amount due to Lewis. He also denies that the deed of 
18 November to Fleming was executed really as a security to be 
enforeed for the debts therein named, and says that, being 3 in 
Charleston with Fleming, who hved near him and knew his 
affairs fully, and being then much indebted to divers persons 
who threatened to arrest him, he was persuaded by Fleming to 
execute a conveyance for some property, which should satisfy 
the creditors residing there and induce them to allow this de- 
fendant to return home, after whch the deed, having answered 
its end, might be destroyed. He further savs that he was in- 
duced by his distresses and those persuasions to yield his assent 
to the proposed measure; and that, thereupon, Fleming prepared 
the deed, in which he untruly stated the debt to himself to be 
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larger than it was, as aforesaid, and this defendant executed 
it, solely with the view and for the purpose last mentioned, and 
with the distinct understanding with Fleming that the deed 
should not be registered or anywise put in force, but should be 
canceled as soon as this defendant should get home, and that he 
should then be at liberty to sell or otherwise dispose of his prop-. 
erty as he might think best for the purpose of paying or securing 
any of his debts, and answering any other purpose he might 
have. He further states that he has in fact paid the creditors 
in Charleston, as he at the time intended, and that, being so 
authorized by the agreement between Fleming and himself, he 
executed the mortgage to the other defendant on 4 December to 
secure the debt mentioned to that defendant, the whole of which 
was just, and not to defeat the deed to the plaintiff; and that 
he then informed the other defendant, B. Burgin, Sr., that he 
had executed the deed to the plaintiff, and the circumstances 

under which and the purposes for which it was done, all 
(587) as by him before set forth, and that accordingly he was 

at liberty, notwithstanding the execution of the said deed 
to Fleming, to make any other disposition of his property which 
would promote his interest. 

The other defendant, B. Burgin, Sr., states how the debt to 
himself arose, and that the whole of it was justly due, and that, 
finding the debtor in failing circumstances, he took his mortgage 
and assignment truly for the purpose of securing himself, and 
not for the purpose of defeating any creditor of B. Burgin, Jr. 
He denies that at the time of taking his deed he had any notice, 
directly or indirectly, express or implied, of the execution or 
existence of the deed to Fleming, except what he derived from 
the other defendant. and the information of -that transaction, 
thus derived by this defendant from the other defendant, was 
as is set forth in the answer of that defendant, B. Burgin, Jr. 
B. Burgin, Sr., further states, in particular, that when the deed 
to himself was read, B. Burgin, Jr., informed him that he had 
made a mortgage to Fleming in Charleston, reciting among 
other things a debt of $350, and that he executed it for the 
purpose of making his creditors in Charleston easy until he 
could get away, and that it was agreed between Fleming and 
himself (B. Burgin, Jr.) that the former could surrender the 
deed as soon as they returned home, and this information, this 
party says, he believed at the time he received it and still be- 
heves, and therefore insists on his own priority. The answer 
then states that the defendant is unable to set forth what sums 
ean be realized from the property and debts assigned to him, 
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and states the reasons why he is so unable, and it submits, if 
there should be a surplus after paying his debts, to apply it. as - 
the court should direct. 

To these answers replications were entered, and the parties 
proceeded to take their proofs, which are noticed, so far as 
material, in the opinion delivered in this Court. 


Caldwell for plaintiffs. 
Alexander for defendants. 


Rurrin, C.J. The execution of the deed from the one (588) 
Burgin to the other at the period of its date and the 
justice of the debts thereby secured are fully proved, and indeed 
were adinitted on the hearing. The case therefore turns on the 
effect which, notwithstanding the prior registration of that deed, 
notice, at the time it was taken, to the creditor of the previous 
deed, under which the plaintiffs claim, will have in postponing 
the. last mortgage; and whether, if any notice will have that 
effect, the notice in this case was sufficient. The act of 1829, 
Rev. Stat., ch. 37, sec. 24, enacts that no deed of trust or mort- 
gage shall be valid at law to pass any property, as against cred- 
itors or purchasers for a valuable consideration, but from the 
registration of such deed. The act, therefore, takes away the 
relation of the deed to the period of its execution which arose 
under the former statutes upon its registration in due time, by 
declaring that it shall be valid “but from the registration.” We 
have a strong impression, also, that the Legislature intended to 
make the registration indispensable to the operation of the deed 
in all instanees, not merely as a ceremony requisite in point of 
formality to make it evidence, but as entering into the consti- 
tution of the deed as an instrument set up against a creditor or 
purchaser from the mortgagor. The policy of the registry acts 
is, first, to give notice of conveyances and encumbrances, and, 
secondly, to exclude the necessity of parol proof upon the ques- 
tion whether another person had or had not notice. It was well 
known to the Legislature that, notwithstanding the former legal 
provisions on this subject, it had become a rule of the Court of 
Equity that notice of a prior unregistered encumbrance, which 
notice might be proved by parol, would give rehef against a 
subsequent deed, first registered; and, consequently, that many 
persons kept their encumbrances in their pockets, and registered 
them only when they wished to use them, as they might do from 
the length of time allowed in the registry acts and in those giving 
further time for that purpose. From this practice many evils 
arose, as there might be vague rumors of encumbrances of which 
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there was no means of knowing the particulars. To rem- 
(589) edy them the Legislature first passed the act of 1820, 

requiring mortgages and deeds of trust to be registered 
within six nionths, and enacting that 1f not so registered they 
should be held, as against creditors and purchasers, utterly null 
and void. Then followed the act of 1829, whereby the Legis- 
lature, not content that there should be any delay in registering, 
destroys all relation of the deed, and says it shall not operate 
until or “but from” its registration. It would seem that the 
Legislature could not more emphatically declare that the fact 
of registration was requisite to perfecting the deed as against 
the protected persons and that nothing should supply the place 
of it as against those persons. There is a constant suspicion of 
those instruments discovered, as pervading all our legislation 
concerning them, and in the acts subsequently passed to give 
further time for registering convevances, deeds of trust and 
mortgages are uniformly excepted. We doubt not that fraud 
would take a case out of this act, as out of any other intended 
for the protection of particular persons. We mean a fraud 
committed by one in being the cause why the deed of another 
was not registered; for he who prevents an act from being done 
ought not to insist upon an advantage from its not having been 
done. But it is so easv to register a deed of trust or mortgage 
under the act of 1829, which allows it to be proved in the clerk’s 
office and makes the ‘delivery to the register registration (JLc- 
Kennon ve. McLean, 19 N. C., 79), that it must be deemed the 
most gross negligence to omit it, and so strongly’ argues a pur- 
pose not to let the world have that exact € naw ledge of its con- 
tents which the law intended, as justly to raise a presumption 
that the deed never was relied on as a security, or that it had 
been abandoned. No stress ean be laid on the expression in the . 
act, “valid at Jaw,’ as recognizing a validity in equity or as 
intentionally leaving it to a court of equity to support the deed 
without registration, inasmuch as the Legislature could not sup- 
pose a court of equity would defeat the pohey of a statute by 
construction, more than a court of law would, and, moreover, 

“at law” 1s not an expression which, in a statute, signifies 
(590) merely a legal tribunal as distinguished from an equi- 

table jurisdiction, but generally, our system of jurispru- 
dence, whether legal or equitable. From the policy which cer- 
tainly dictated the act, and the peculiar provisions of it, the 
Court is forcibly led to conclude that registration is an essential 
ingredient in a mortgage or deed of trust to make it that instru- 
ment or constitute it a deed or security as against a creditor or 
purchaser. 
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But if it were otherwise—and we do not find it necessary in 
this case to say, positively, that it is not—we hold that though 
notice may deprive a subsequent purchaser of the protection of 
the act, yet the notice here is not sufficient for that purpose. 
Lord Hardwick, in Leneve v. Leneve, 3 Atk., 646, laid down 
the rule, which has been since followed, that notice of an exist- 
ing unregistered deed bound one who took a subsequent one and 
first registered it. That certainly tended to subvert the registry 
acts, as allowing parol evidence to show that knowledge of the 
desde im pats which could be derived from the registration, and 
it would effectually subvert them if, as in ordinary cases of 
notice of a prior equity, a notice of anything that would lead 
to inquiry were held to be sufficient notice. Fortunately, a case 
came before the same great Judge which called for his opinion 
on that point. . Hine v. Dodd, 2 Atk., 275. In it he informs 
us that as the act of Parliament was positive and made to pre- 
vent perjury from contrariety of evidence, he could not over- 
turn the act upon suspicion of notice, though a strong suspicion, 
but only for apparent fraud. He says the only eases that had 
been decided were cases of fraud, though he adds that possibly 
there may have been others upon notice, divested of fraud, but 
then the proof must be extremely clear. He therefore qualifies 
the rule, that fraud is necessary, by the expression, “or clear 
and undoubted notice,” whieh can mean uo less than a full 
knowledge of the contents of the deed, and that the person 
omitted to register it merely from inattention or inability, and 
not beeause he has abandoned it and does not mean to register 
it at all. For in that case, though his Lordship declared 
“the answer loose,” and that there were strong cireum- (591) 
stances of notice, he yet dismissed the bill upon that part 
of the ease. That the doctrine of that case is correctly under- 
stood as here represented is, we think, clearly to be collected 
from what has been said in subsequent cases, after the eu ect 
had been long and thoroughly considered. In Wyatt v. Bar- 
well, 19 Ves., 485, the master of the rolls, after mentioning 
the doubts entertained of the propriety of having suffered the 
question of notice to be agitated against one who had regis- 
tered his deed, proceeds to state what he considered the rule, 
thus: The courts have said we cannot permit fraud to prevail, 
and it shall only be in cases where the notice is so clearly prored 

as to make it fraudulent in the purchaser to take and register a 
conveyance in prejudice of the known title of another, that we 
will suffer the registered deed to be affected. Even with that 
limitation, he thought the efficacy of the registry acts consid- 
erably lessened, as no one can tell what may truly or falsely be 
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given in evidence, or what may be the effect of the evidence in 
the mind of the judge. But finally he concludes by saying that 
it is only by actual notice, clearly proved, that a registered con- 
veyance can be postponed; and that even a lis pendens will not 
aniount to notice for that purpose. Again, in the previous case 
of Jolland v. Stainbridge, 3 Ves, Jr., 478, the regret is expressed 
that the statute had been broken in upon by par ‘al evidence, and 
the satisfactién of the judge that Lord Hardwick, as he wnder- 
stood him, had in Hine v. Dodd said that “nothing short of 
actual fraud would do.” And what the master of the rolls 
deemed fraud in this case we cannot misunderstand when we 
find him saying, “it is clear that 1s must be satisfactorily proved 
that the person who registers the subsequent deed must have 
known exactly the situation of the persons having the prior 
decd, and, knowing that, registered in order to defraud them of 
that title he knew at the time was in them.” These cases leave 
no doubt of the kind of notice or fraud on the prior encum- 
branee which will reinstate him in his preference. It is called 

sometimes “actual notice” to be clearly proved, and some- 
(592) tunes “exact knowledge” of the situation of the parties. 

From which it should seem to follow that such notice of 
the contents of the instrument, as to the subject and purposes 
of the conveyance and of the intention to rely on it as a convey- 
ance, must substantially reach the party i pais as would be 
derived upon those points from the registry itself. We do not 
mean that information precisely correct as to everything con- 
veved or as to the amount of each debt secured would be neces- 
sary to give any effect to the deed, but that, at most, it could 
only be set up against the subsequent purchaser for such pur- 
poses as 1t was distinctly represented to him as intended to effect 
and effecting, and that such representations must at least be 
true as far as they go and convey something like the real con- 
tents of the instrument. Without informgtion to that extent 
there can be no imputation of fraud by taking a deed in order to 
defeat the former one. 

We think this case wholly wanting in evidence of a notice 
of that character. The plaintiffs have given no evidence upon 
the subject but that contained in the answer. On the other 
hand, the defendant B. Burgin, Sr., proves by the subscribing 
witnesses to his deed that, when it was executed, the grantor 
informed those persons and B. Burgin. Sr., that he had made 
the deed to Fleming in Charleston, but that it was not intended 
to operate, except to keep his ercditors in Charleston easy until 
he could get away, and that it was agreed between Fleming and 
himself that the former should surrender the deed and not have 
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it registered. Now, that representation may be true or false 
without, in either case, impeaching the fairness of the conduct 
of the party in taking the subsequent deed. There is some 
reason to believe that it may be true, from the evasive and 
unsatisfactory answer of one of the subscribing witnesses to the 
plaintiff’s deed as to an understanding of that sort. But, un- 
doubtedly, the second mortgagee had reason to believe it true, 
not only because he was so informed by the party to the deed, 
but also because he knew that another subscribing witness to the 
plaintiff’s deed lived in Burke and returned to that county with 
B. Burgin, Jr., and that the plaintiff might have sent the 

deed by him and had it proved and registered, but did (593) 
not. And it is remarkable, too, that the plaintiff has 

not examined that witness to repel, if he could, the allegation 
that 1t never was intended by him to register or set up his deed. 
But admitting the fact to be that he did intend to claim under 
the deed, it cannot affect the second mortgagee, since he was not 
informed of that intention, but was told directly the reverse, 
and had no reason to disbelieve his information, but swears that 
he did believe it, and took his deed under that belief, and of 
course not “in order to defraud” the plaintiffs, but merely to 
secure his own debt. If any state of information respecting the 
intended or even actual destruction of a deed, of which a rumor 
of the existence at one time has reached a party, will excuse one 
for taking a conveyance of the same property, it would seem 
that this should. 

So far, therefore, as the bill seeks to have the deed to B. 
Burgin, Sr., deelared fraudulent and void, as not having been 
given for.a just debt and with intent to delay creditors, and so 
far as it seeks relief by having the mortgage to the defendant 
B. Burgin, Sr., postponed in favor of the assigninent to Fleming, 
it must be dismissed with costs. 

But as the property conveyed to the defendant may more 
than suffice to discharge his debt, so as to leave a surplus for 
the plaintiff, there must be, if they choose, a reference to take 
an account of the defendant’s mortgage debt and of the sum now 
due thereon, upon payment of which the plaintiffs may have an 
assignment of the mortgage, or such other relief as may seem 
proper upon a motion for further directions, upon the coming 
in of the report. 

Per CurRIAM. Decreed accordingly. 


Cited: Gillam v. Reddick, 26 N. C., 871; Womble ev. Battle, 
388 N. C., 191, 197; Robinson v. Willoughby, 70 N. C., 364; 
Blevins v. Barker, 75 N. C., 4388; Todd v. Outlaw, 79 N. C., 
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237, 238; Parker v. Banks, 1b., 483; [james v. Gaither, 98 N.C., 
361; Bank v. Mfg. Co., 96 N. ©., 805; Weaver v. Chunn, 9 N 
C., 484; Hinton v. Leigh, 102 N. C., 32; Duke v. Markham, 
105 N. C., 188; Quinnerly v. Ouinnerly, 114 N. C., 148; Bostec 
vr. Young, 116 N. C., 771; Blalock v. Sérarn, 12? NC 280s 
McClure v. Fellows, 181 N. C., 510; &. BR. v. Lumber Co., 186 
N.C 191 Piano: C0. a Sprui, 150 N, Os 169. 


(594) 


JOEL ann SAMUEL HAUSER Anp oTHERS y. JOHN C. LEHMAN 
AND OTIIERS. 


Where two joint executors sold a tract of Jand belonging to their 
testator. in pursuance of the directions of his will. and took 
from the purchaser a covenant fer the purchase money, and it 
was stipulated in the covenant that any debts due from either 
of the executors to the purchaser should be deducted as pay- 
nents. and the whole purchase money was exhausted by the 
debts of one of the joint executors: Held. that both the execu- 
tors were equally responsible to the person entitled under the 
will to the proceeds of the land. 


Tuts cause was transmitted to this Court, by consent of par- 
ties, Irom Stokes Court of Equity at Fall Term, 1838. The 
facts will be found in the opinion delivered in this Court. 


Boyden for plaintiffs. 
Morehead for defendants. 


Gaston, J. Henry Shore, formerly of Stokes Cotinty, died 
in 1819, having by his last will and testament, whereof he ap- 
pointed. the defendants Henry Shore and John Christian Leh- 
man executors, directed his household furniture to be sold and 
the proceeds to be equally distributed among his five children, 
of whom Mary Barbara, the wife of Simon Peter Hauser, was 
one, and, in regard to her share, he directed that it should re- 
main in the hands of his executors in trust for the children of 
the said Mary Barbara, the interest yearly for her use to be 
paid to her by the executors. He further directed, after the 
deduction of certain legacies, that his remaining property, con- 

sisting of bonds, book accounts, notes and cash on hand 
(595) and money received by the sale of his household prop- 
erty, be divided in the same manner, and that the share 
of his daughter Mary Barbara be managed as before directed. 
He further declared his will to be as follows: “It is my will 
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that out of 1,000 acres of land which I am possessed of on Obion 
River, State of Tennessec, my son Henry Shore and my son 
John Christian Lehman (the executors aforesaid), for their 
trouble by attending on me in my old age, shall each of them 
have 150 acres extra, and the remaining 700 acres to be sold 
by my executors and the money arising from said sale to be 
equally divided among my five children (naming them), the 
share of the last mentioned (Mary Barbara) to be managed as 
directed in the third section, to remain with my executors in 
trust for the children of my daughter, Mary Barbara, and the 
interest of her share shall be paid annually by my executors to 
her, and for her own use, during her natural hfe. The execu- 
tors preved the will, made sale of the household furniture, and 
sold the tract of land on Obion River to one Jacob Conrad, and 
this bill was filed by the said Simon Peter Hauser and Mary 
Barbara, his wife, and their children, against the executors and 
the said Conrad, in order to have an account from and decrce 
against the executors because of the share of the proceeds of the 
sale of the furniture of the testator, and of his money, bonds, 
notes, and open accounts, wherein they are interested as afore- 
said, and also a decree against the executors and Conrad also, 
because of their share in the price of the Tennessee tract of 
land. Conrad, since the filing of the bill, has died, and the suit 
having abated as to him, has been since carried on against the 
executors only. Accounts have been taken in the course of the 
cause in regard to the receipts, disbursements and payments of 
the respective executors, and no exception having been taken on 
either side to the master’s report in relation thereto, the same 
will stand confirmed. One question is left for the consideration 
of the Court. It appears upon the pleadings, proofs and mas- 
ter’s report that the executors sold to Conrad the whole of the 
Obion tract of land for the sum of $2,000, payable 1 January, 
1822, and that the sum of $1,400, being the part of the 

price which was directed to be divided between the chil- (596) 
dren of the testator, has been received by the defendant 

Shore exclusively. As to /fzs lability for the share of that 
money claimed by the plaintiffs, there is no dispute; but it is 
contended on the part of the defendint Lehman that he (Leh- 
man) is in no respect responsible to the plaintiff on account 
thereof. The material facts in relation to this transaction are 
that the sale of the tract was made by the defendants jointly, 
and that after having secured the payment from Conrad for the 
price of the 300 acres specially devised to them, they took his 
eovenant for the remaining part of the price of $1,400 and exe- © 
cuted to him a conveyance in fee simple. In this covenant it 
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was expressly stipulated that all debts that might be due from 
the said Shore and Lehman, or from either of them, unto the 
said Conrad, should be deducted from and be allowed as pay- 
ments on account of the said land. From day to day, and as 
Shore’s pressing personal necessities called for help, Conrad sup- 
plied him with goods and occasional sums of money, until by 17 
August, 1821, the amount of such supphes equaled the amount 
to be paid by ‘the covenant, and on 2 January, 1832, a settlement 
was had between Conrad and Shore in the presence of Lehinan, 
and Conrad’s covenant surrendered as extinguished. When this 
was done Shore was in very embarrassed circumstances, and he 
is now believed to be insolvent. Upon these facts it is impos- 
sible to doubt the hability of Lehman for the waste of these 
funds. By the terms of the sale, in which he concurred, he 
enabled and tempted his coexecutor and cotrustce to commit this 
act of malversation. He must be answerable therefor, as much 
as he would have been for the misappheation by a stranger whom 
he might have authorized to receive the money of his cesturs que 
trust and, should he need it, to apply it to his own use. 
Per Crrra. Decreed accordingly. 


ns 


(597) 
ASA BELI’S ApwiInistrator vy. JOHN B. JASPER AND OTHERS. 


1. The deposition of a defendant against whom a decree is prayed 
and who is interested in the event of the suit. cannot be read for 
his codefendants. 


2. A party who is interested cannot be a witness. though it is ad- 
initted he is insolvent. 
3. The question how far a party is a competent witness must always 


he raised at the hearing and when the deposition is offered to be 
read in evidence. 


4. A preliminary order of court. suggesting that a defendant has no 
interest in the suit. is always necessary to authorize the read- 
ing of sueh deposition in behalf of his codefendants. 


5. When, upon the petition of the sureties of a guardian under the 
net of Assembly. new sureties are ordered to be given. the obli- 
gation of the bond given by the new sureties extends to the 
entire guardianship. retrospective as well as prospective. Such 
a bond is at Jeast an additional and cumulative security for the 
ward. : 


6. The right of contribution exists hetween cosureties when the prin- 
cipal is insolvent, and that. whether they are so by separate 
instrmuents or by the same instrument. 
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7. Where sureties are liable by virtue of different and separate penal 
bonds, each set of sureties is liable in proportion to the amount 
of the penalties of the bonds respectively. 


THis cause, having been set for hearing at Spring Term, 
1843, of the Court of Equity for Hypr, was then ordered, bv 
consent of parties, to be removed to the Supreme Court to be. 
heard. 

The matters in controversy are stated in the opinion delivered 
in this Court. 


Badger for plaintiff. 
J. H. Bryan for defendants. 


DanteL, J. In 1812 John B. Jasper was appointed (598) 
guardian to Patsey Jasper by the County Court of Hyde, 
and he executed a guardian bond in the penalty of $10,000, with 
James Cleaves, Asa Bell and Israel Wilkerson as his sureties. 
In 1819 the sureties to the said bond petitioned the court, under 
the act of Assembly (vide Rev. Stat., 312, sec. 20), and sug- 
gested in the said petition that the guardian was acting in such 
a manner with the estate of the ward that they were in danger, 
and they prayed the court that an order might be made that the 
property of the ward might be delivered over to them, or that 
the guardian should counter-secure them. The court, at Feb- 
ruary Sessions, 1820, ordered that the said guardian enter into 
a new bond in the penalty of $5,000, which order was performed 
by the guardian, and the new bond was drawn in the form of 
an ordinary guardian bond, and executed by Jasper as principal 
and William H. Russell, James Leath and D. W. Martin as his 
sureties. And the court then further ordered “that Asa Bell 
and others, the sureties of John B. Jasper, guardian of Patsey 
_ B. Jasper, upon the o/d bond, be released from that time from 
their abilities.” The ward married first a man by the name 
of Hawks; suit was brought by Hawks and wife against Asa 
Bell, one of the sureties to the first bond, to recover the personal 
estate of the ward; Hawks died; his widow then married Foy, 
and suit was continued against Bell in the name of Foy and 
wife, and at December Term, 1835, of the Supreme Court judg- 
ment was obtained for the sum of $4,100.65 and costs; the costs 
were $198.09; all which moneys were paid by Bell, at June 
Term, 1837, of the Supreme Court. The bill states that Jasper 
is hopelessly insolvent. But, nevertheless, a decree is prayed 
against him for the whole sum as principal debtor, and also 
against the sureties that are alive and the representatives of 
those that are dead, on both bonds, for contribution on the score 
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of Jasper’s insolvency. The defendants answer and insist: (1) 
That the plaintiff had released Jasper, the principal debtor, 
which they contend is, in this court, a release to all his sureties. 

( 2) The sureties to the new bond state in the answer 
(599) that the entire recovery against Bell, in the suit brought 

by Foy and wife against him, was for breaches of duty 
by Jasper as guardian during the time of the first bond, and 
when he (Jasper) was solvent, and before they became sureties. 
They insist that the bond which they executed was only intended 
to cover prospective breaches of duty by the guardian and not 
for those which antecedently had been committed. Richard M. 
G. Moore (the administrator of the two sureties, Wilkerson and 
Cleaves) denies that he has any assets of either of his intes- 
tates. Martin, a surety to the second bond, died after making 
a will, and devised his estate to his wife and an infant, Julia 
A. E. Hays. His executor refused to quahty, and his widow 
and the said infant took possession of Martin’s estate, and are 
now in possession of it. The infant by her. guardian auswers 
and admits nothing in respect of the plaintiff’s claim, but prays 
that the plaintiff be put to full proof, ete. 

There is a repheation to the answers. 

The material allegations in the bill are all admitted by the 
answers of the adult defendants or proved by the evidence taken 
in the cause. There was an order made in the cause that the 
deposition of Jasper, one of the defendants, might be taken to 
be read for the other defendants as evidence, subject to all just 
exceptions. The question how far a party is a competent wit- 
ness must always in such cases be raised at the hearing, and 
when the deposition is offered to be read in evidence. Lee v. 
Atkinson, 2 Cox, 413; Franklin v. Colquhoun, 16 Ves., 218; 
Marcy v. Shaswell, 2 V. and B., 101, In the bill Jasper is made 
a defendant and a decree is pray ed against him; he is, therefore, 
primarily lable to the plaintiff. If he could be permitted to 
prove the loss of the deed of release relied on in the answers of 
the defendants he certainly could not be permitted to prove the 
execution and contents of the same, for he is directlv interested 
in the event of the suit, and his being now insolvent does not 
alter the rule. Neither can the deposition of R. M. Moore, 
another defendant, be received in evidence for the other defend- 

ants, as there was no preliminary order of the court to 
(600) take his deposition. Such an order, suggesting that he 
has no interest in the cause, is in all cases necessary when 
the deposition of a defendant is intended to be offered at the 
hearing. Mullany v. Delton, 1 Ball and Beaty, 423; Chitty’s 
Eq. Digest, 1015. The answers state that in the suit of Foy »v. 
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Bell the master reported that Jasper had used or wasted lus 
ward’s money, to the amount of the decree then given against 
Bell, before the time the order was made in the County Court 
that additional security should be given by him. This is true. 
But the court ordered Jasper, as we think, to enter into a new 
guardian bond for the faithful performance of his duties of 
guardian from the time he was first appointed. Jasper was 
not then first appointed guardian; he had been appointed long 
before, and had received the entire estate of lis ward before 
that order was made. The funds of the ward were then, in 
contemplation of law, in the hands of the guardian. ‘The new 
bond is in the common form of a guardian. bond. This was not 
intended to operate as collateral security or prospectively only ; 
the least that can be said of it is that the obligors intended that 
it should operate as an additional and cuinulative security to the 
ward for the entire guardianship of Jasper. The old sureties 
prayed the court to deliver the estate of the ward into their 
hands, but the interposition of the new sureties prevented that 
prayer being granted; had they not intervened the old sureties 
-might have then brought Jasper to a settlement, and, he then 
being solvent, all might have been saved. The right of contri- 
bution exists between cosureties when the principal i is insolvent, 
and that whether they are so by separate instruments or by the 
same instrument. Mahew ». Crickett, 2 oe 185; Dering v. 
Winchelsen, 1 Cox, 318; Craythorne v. Sw inburne, 14 Ves., 
160. But in what proportions are they 46 contribute? The 
sureties are not liable beyond the penalty of the particular bond 
each has signed. If Foy and wife had been damnified by the 
acts of the guardian to ‘the amount of $15,000 or more, then 
the rule of contribution between these two sets of sureties would 
plainly be this: the sureties to the old bond would have 

to pay $10,000 and those to the new bond $5,000. And (601) 
the same proportions must be observed when the sum de- 

manded for the breaches of the conditions of the two bonds is 
less than the penalty of the smallest bond. The contribution 
between cosureties, who are so under separate instruments, is to 
be in the proportion of the penalties of the separate bond which 
each set of sureties has signed. Dering v. Winchelsen, 1 Cox, 
318. In this case the sureties to the old bond, including Bell, 
would have to bear the loss of two-thirds and the other sureties 
to the new bond one-third. Bell has paid all the loss, and, 
therefore, he is entitled to have his debt established against Wil- 
kerson’s administrator for one-third of two-thirds of said loss, 
and the same against Cleaves’ administrator. But he has no 
assets. The plaintiff has not shown by proof that there are 
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any assets belonging to either of the said estates. And the bill 
must be dismissed as to him, unless the plaintiff wishes to have 
an inquiry as to the assets and the administration thereof, which 
he may have if he will. As to the other third of the plaintift’s 
loss, for which he should be indemnified by the sureties of the 
second bond, it becomes necessary to ascertain, in order to fix 
the liabilities of the defendants thereby sought to be charged, 
the value of the property which the defendants Susan Martin 
and Julia Ann Elizabeth Hays hold, that was devised to them 
respectively by Daniel W. Martin, deceased. And as to the said 
last-mentioned defendants, there must be an inquiry whether 
the amount recovered by Foy and wife against Bell was justly 
recovered, The cause will be retained for further directions. 
Perr CurIAM. Ordered accordingly. 


Crted: Pool v. Cox, 31 N. C., 72; Allen v. Wood, 38 N. C., 
3838; Jones v. Hayes, 1b., 506, 509; Bright v. Lennon, 83 N. C., 
187; Dudley v. Bland, rb., 224; Pickens v. Miller, 1b., 547; 
Holden v, Strickland, 116 N. C., 192; Machine Co. v. Seago, 
128 N. C., 161; Fedelity Co. v. Fleming, 132 N. C., 336. 


(602) 
ROBERT W. LINDSAY ANp oTHERS y. SAMUEL COBLE | 
AND OTHERS. 


Under the act of Assembly (Rev. Stat., ch. 46, sec. 28) authorizing 
the executors or administrators of deceased persons in certain 
cases to execute deeds of conveyances for lands sold by their 
testator or intestate. the person who claims to have such convey- 
ance made must show that there was a valuable consideration for 
the engagement of the deceased. and that consideration paid or 
such acts done or offered to be done on the part of him demanding 
a conveyance as were equivalent under the contract of the par- 
ties to a payment of that consideration. 


THIs cause was transmitted by consent of parties from Gviz- 
ForD Court of Equity at Fall Term, 1838, to the Supreme 
Court for a hearing. After having been delayed for a report 
and other causes, it came on for hearing at this term. The 
matters involved in the case are stated in the opinion delivered 
in this Court. 


Mendenhall for plaintiffs. 
Graham for defendant. 
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Gaston, J. In 1807 David Coble and Samuel Lindsay made 
a parol agreement whereby the former was to exchange with 
the latter three acres of land at the bend of Shockley’s Creek, 
called the Falls, of which the said David was supposed to be 
seized in fee as part of a tract which had been conveyed to him 
by John Bell, for three acres situated lower down on said ereck, 
belonging to said Samuel Lindsay. No obligation was 
taken from Lindsay for the performance of his part of (603) 
this agreement, but Coble, on 2 June, 1807, executed a 
bond to Lindsay in the penal sum of $500, with condition to 
convey the three acres in the bend whenever thereunto required. 
Lindsay entered into possession under this bond and crected a 
mill at the Falls, and died in 1814 without having executed any 
conveyance of the three acres which were to have been conve ved 
by him, or receiving any conveyance from Coble. 

A few years after Lindsay’s death the mill fell down, and the 
possession of the three acres at the bend was resumed by Coble, 
who afterwards put his two sons, Samuel and Daniel Coble, 
into the possession of that picec, together with the residue of the 
tract bought from Bell. In September, 1825, an ejectment was 
brought against them for the whole of this tract upon the demise 
of one Jane Welborn, and upon the trial of that ejectment, it - 
appearing that the said Jane, while a single woman, was seized 
thereof in fee, and being so seized, had intermarried with one 
John Welborn, who, by a deed purporting to be the deed of the 
said John and his wife, but which, because she had not been 
privily examined ther cto, operated as his deed only, “had con- 
veyed to John Bell, who conveyed to the said David Coble,” 
and it appearing also that the said John Welborn had died, 
whereby the estate so by him conveyed had expired, there was a 
verdict and judgment in that action for the plaintiff. 

After this recovery Samuel Coble purchased the land from 
William Welborn, the son of the said Jane, who had obtained 
a conveyance thereof from his mother, and on 25 November, 
1826, received a conveyance in fee simple from the said Wil 
liam. In the succeeding year David Coble died oe and 


pon his estate The plaints. eho are the heirs at ‘Taw of 
Samuel Lindsay, and who at his death were infants of very 
tender years, in April, 1834, filed this their bill against the said 
Samuel, claiming from him a conveyance of the three ‘acres set 
forth as aforesaid in the bond of his intestate, which bond 

they had caused to be proved and registered under the (604) 
act of 1797, ch. 478 (Rev. Stat., ch. 46, sec 28), author- 

izing the exccutors or administrators of deceased persons in 
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certain cases to execute deeds of conveyance for lands sold by 
their testators or intestates. We think it very clear that the 
plaintiffs can have no decree against the defendant. Waiving 
every other difficulty in their way, one is insuperable. The act 
referred to authorizes and empowers an executor or administra- 
tor to execute a deed of conveyance, where the testator or intes- 
tate has given a bond for title, when the land has been bona fide 
sold by the deceased. To make this such a case it must be 
shown that there was a valuable consideration for the engage- 
ment of the deceased, and that consideration paid, or such acts 
done or offered to be done on the part of hun demanding a con- 
vevance, as were equivalent under the contract of the parties 
to a payment of that consideration. See Hodges v. Hodges, 22 
nee ea? 

The bill must be dismissed with costs. 

Per Curiam. Bill dismussed with costs. 


(605) 


TRUSTEES OF THE UNIVERSITY v. EDMUND D. McNAIR'S 
EXECUTORS. 


Where a person boards and supports another from motives of charity. 
without any intention of charging for her expenditures. he can- 
net, when the object of his charity subsequently becomes pos- 
sessed of property, charge her or her representatives with the 
amount so expended—either at law or in equity. 


Tums cause was transmitted for a final hearing from the 
Court of Equity of Encrcombr, at Fall Term, 1842, to this 
Court. 

The facts are stated in the opinion here delivered. 


sudger and -lttorney-General for plaintiff. 
J. H. Bryan for defendant. 


Danzer, J. Catharine Darby, an indigent lady, in 1810 came 
to the house of the defendant, where she was kindly received, 
and lived on terms of friendship and equality with the family 
until 1824, when she died. leaving no issuc. During all that 
time the defendant maintained her, but never made anv charge 
for her board and maintenance or intimated a design to do so. 
A Mrs. Blount made her will and left C. Darbv a “legacy. and 
died just before C. Darby did. In 1832 the defendant admin- 
istered on the estate of C. Darby, and as such took into his pos- 
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session the said legacy. The next of kin not making any appli- 
cation in seven years for the said fund, the plaintiffs, by virtue 
of an act of Assembly, claimed the fund, and have filed this bill 
to obtain it. The case now comes before us upon an 
exception by the defendant to the report of the master, (606) 
that he had not been allowed the sum of $60 per year 

for the board of C. Darby, from 1810 to 1824. In looking into 
the defendant’s answer, his examination before the master, and 
the deposition of Mary Parker, it appears to us that Mr. McNair 
boarded C. Darby the time mentioned from motives of charity, 
kindness and benevolence, or, in other words, he gave her the 
board. The circumstance of the legacy coming to her after- 
wards does not, either in law or equity, authorize him now to 
raise this charge. We think that the exception must be over- 
ruled, and that the report must be confirmed and a decree entered 
for the plaintiffs accordingly. 

Prr Curiam. Decreed accordingly. 


Cited: Hedrick v. Wagoner, 53 N. C., 362; Everitt c. Walker, 
109 N. C., 132. 


(607) 
ROBERT B. DAVIS and orHers vy. SEMPLE DAVIS AND OTHERS. 


1. Where, on a petition for a sale of land for a partition because it 
could not be actually divided, one of the defendants who had 
purchased several shares alleged that the partition could be made 
without prejudice to the interests of the cotenants, and the cause 
was set for hearing upon the petition and answer: /fe/d. that, 
the answer being thus taken to be true, the court could not decree 
a sale. notwithstanding it appeared that by an actual partition 
neither of the cotenants would get more than twelve acres of 
land. The court cannot determine, as it is not stated. what would 
be the value of each lot when divided off. nor to what purposes, 
whether agricultural or otherwise, it might be applied. 


2. Prima facie, each party is entitled to actual partition. and it is in- 
cumbent on him who asks for a sale to show that his advantage 
will be promoted by it and that no loss will be worked to any 
other party. 


THs was an appeal from the decree of his Honor, Dick, .7., 
at Spring Term, 1843, of Mrecxriensrre Court of Equity, dis- 
missing the petition of the plaintiffs. The facts appear in the 
opinion delivered by the judge in this Court. 


Alevander and Osborne for plaintiffs. | 
IToke for defendant. 
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Rvurrix, C. J. John Davis died intestate, seized in fee of a 
tract of land situated in Mecklenburg County and containing 
99 acres. He left seven children and two grandchildren, who 
were the issue of a deceased daughter, to whom the land de- 
scended as tenants in common. One of the sons, Robert B. 

Davis, and the two grandchildren, filed a petition in the 
(608) Court of Equity against the other six children, and there- 
in alleged that the land could not be divided without 
prejudice to the parties interested, and thereupon prayed that 
a sale should be decreed upon proper terms for the purposes of 
partition. The defendants answered that one of them, Semple 
Davis, had purchased from the other five of them their several 
shares, so as, with his own original share, to entitle him to six 
shares of the land out of cight. And he says, further, that he 
owns other land adjoining this tract which would be rendered 
of much less value to him if he did not likewise own his parts 
of the land descended from his father, and he states that parti- 
tion. might be made by allotting to the petitioners their two 
shares, together, and to him the six parts thereof to which he is 
entitled, in one body, without prejudice to the interests of either 
of the parties, but to the advantage of a of them. The case 
was set for hearing on the petition and answer, aud on the hear- 
ing the court refused to decree a sale and dismissed the petition 
with costs, from which the plaintiffs appealed. No other de- 
cree, it seems to us, could have been made than the one that was 
made. The cause was heard without proof, and upon the an- 
swer, admitted to be true, and the court was obliged to take it, 
that actual partition could properly be made w ithout prejudice 
to any party, and that a sale could not be made but to the preju- 
dice of the defendant Semple. But it was insisted at the bar 
that the answer itself furnished a sufficient ground to decree the 
sale as prayed, inasmuch as the judges must understand that so 
small a tract of land could not be actually divided among so 
many persons without a prejudice to the owners, each of whom 
would get a little more than twelve acres in seve eralty, which in 
this State must be of little or no value for purposes of agricul- 
ture, We answer that the Court is not at lberty to make such 
an inference against the positive statements of the answer, touch- 
ing the effects of a sale or partition of the land upon the inter- 
ests of the several proprietors. But, furthermore, it does not 
appear that this land is valuable only for agriculture, in the 
common acceptation of the term. Its situation does not 
(609) appear nor its quality. It mav have minerals on it, or 
it may be near Charlotte, or there may be many other 
circumstances which would render even so small a parcel as 
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twelve acres of value sufficient to render it proper to divide the 
land itself among the claimants, instead of selling it. Prima 
facte each party is entitled to actual partition, and it is incum- 
bent on him who asks for a sale to show that his advantage will 
be promoted by it and that no loss will be worked by it to any 
other party. | 

Per Curiam. Decree affirmed with costs. 


Cited: Windley v. Barrow, 55 N. C., 66. 


(610) 
MARY McBRIDE vy. RICHARD CIIOATE, ADMINISTRATOR, ETC., 
AND OTHERS. * 


1. An administrator in this State is only accountable for the assets 
of his intestate which were in this State at the death of the 
intestate. 


2. A husband: has no right to dispose by will of a remainder in a 
slave belonging to his wife after the expiration of a life estate. 


Tuts cause, at Spring Term, 1843, of Strry Court of Equity, 
was transmitted by consent of parties to the Supreme Court 
for hearing. 

The matters in controversy are stated in the opinion delivered 
in this Court. ; 


Boyden for plaintiff. 
Morehead for defendants. 


Gaston, J. Moses Woodruff, of the county of Surry, died 
in 1817, having by his last will and testament bequeathed to his 
wife Elizabeth “the labor of his negro wench Sarah, so long as 
the said Elizabeth should live, and at her death the negro wench 
to his daughter Mary McBride.” The executors, John A. Wood- 
ruff and John McBride, proved the will and assented to the 
legacy. Mary McBride was, at the death of the testator, the 
wife of John McBride, and so continued until some time after 
1827, and before 1887, when her husband died, having by his 
last will, bearing date 2 October, 1821, made or attempted 
to make a disposition of the said Sarah, then in the -pos- (611) 
session of his mother-in-law, to his three sisters-in-law, 
Lydia Pace, Hannah Moore and Phebe Bryan. In 1837 Eliza- 
beth Woodruff died, and in 1839 this bill was filed by Mary 
McBride against Aaron Woodruff and Richard Choate, in which 
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she charges that in the fall of 1827, while Elizabeth Woodruff, 
the tenant for life, had possession of the negro woman Sarah 
and also of two children which had been born of the said Sarah 
atter the death of the testator, one a boy of six and the other 
a girl of four vears of age, a combination was made between 
the said Elizabeth, the defendant Aaron and. one Isham Choate, 
to deprive and defeat the plaintiff of her estate in remainder 
in the said Sarah and her children. The plaintiff charges that 
in furtherance of this scheme the said Elizabeth, who was aged 
and very weak of intellect, by the persuasion of the said w\aron 
and Isham, who perfectly knew that she had but an interest for 
life in the said slaves, was induced to execute a deed purporting 
to transfer the said slaves absolutely and forever unto the said 
Isham, which deed was attested by the said Aaron, and recites 
al consider ation of $300 as paid to the said Elizabeth; that there- 
upon the said Aaron elandpstinely and in the night removed the 
said slaves out of the neighborhood to a place for that purpose 
appointed, where thev were received by the said Isham, who 
carried them out of the State to his residence in Georgia, and 
thenee to parts unknown, where they were sold. The bill 
charges that the removal of the slaves out of the State was con- 
ducted with such cunning wud address that the plaimtiff has been 
unable, until within a few months before filing the bill, to ascer- 
tain by whom the same was effected; that Elizabeth Woodrutt 
died in the county of Surry in 1857, intestate and insolvent, 
and no administration has been granted on her estate; that 
Isham Choate died in Georgia recently, intestate. and there 
being personal effects of the said Tshawm in this State, adminis- 
tration of those effects has been granted here to the defendant 
Richard Choate, who hath possessed himself thereof to the value 

of $2,000. The bill further charges that the slaves, after 
(612) they were carried away, much increased in number; that 

they and their increase are still in existence, but by whom 
held the plaintiff cannot ascertain, and that the late Isham 
Choate sold them absolutely and at a high price. The praver 
of the bill is that the defendants nay ee decreed to pay to the 
plaintiff the sum at which the said slaves were sold, and the 
interest thereon since the death of Ehzabeth Woodruff, the 
tenant for life. 

The defendant Aaron Woodruff denies by his answer in the 
most positive and precise terms any participation in the alleged 
scheme to carry off the slaves referred to in the bill, or any 
knowledge thereof. The other defendant states in his answer 
that Tsham Choate at his death owned two slaves in this State; 
that the defendant obtained letters of administration on the 
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estate of the said Richard here, took the said slaves into his 
pessession, and sold them, and that these were the only effects of 
the deceased which came to his hands as administrator, and he 
then avers that he hath fully administered the said effects, and 
sets forth an account of his administration. He denies that the 
said Isham Choate carried off or sold the slaves, as charged in 
the bill, and insists that the plaintiff, at the death of the tenant 
for life, did not own the residuary interest of the said slaves, 
but that the same had vested in her husband while hying, and 
was effectually disposed of by his will. 

The proofs do not establish the charge in the bill against the 
defendant Woodruff. The only evidence which tends to impli- 
eate him is that of a single witness, Samuel Bangus, who deposes 
that after Isham Choate’s death he saw among his papers in 
Georgia an instrument purporting to have been executed by 
Elzabeth Woodruff to said Isham for a negro woman and two 
children, and that this instrument purported to be attested by 
Aaron Woodruff, but he does not know that the signature was 
that of the defendant Aaron. As to him, therefore, the bill 
must be dismissed with costs. The proofs are satisfactory that 
Isham Choate got the negroes from Elizabeth Woodruff, carried 
them off clandestinely to Georgia, and thence removed ‘them to 
New Orleans for the purpose ‘of ‘selling them, and that 
this was done with full knowledge that the said Eliza- (613) 
beth had but a life estate in them and with intent to keep 
to himself the full price thereof. It is clear that the plaintiff 
ought to have some redress for this injury, and it is just that 
Isham Choate’s estate should refund this dishonest gain.» But 
the defendant Riehard is administrator only of that part of the 
estate which was, at the death of the intestate, in North Caro- 
lina, and according to the account exhibited hath fully admin- 
istered it. The plaintiff is entitled to a reference, if she dis- 
putes the account, but if she admits it her bill must also be 
dismissed against this defendant. Should the plaintiff take the 
reference on the administration account, it will be proper to have 
a reference also to ascertain what was the price which Isham 
Choate received for the negroes, and whether these negroes or 
any of them or their increase born since the sale of then were 
alive at the death of Elizabeth Woodruff. 

There is no weight in the objection made that the interest 
in remainder vested in the plaintiff’s husband while alive, and 
after his death passed by his will. Poindexter v. Blackburn, 
386 N. C., 286; Hardie v. Cotton, ib., 61; Revel v. Revel, 19 
N. C., 271. | 
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It may be that in a case like this relief might be had at law, 
but for the reasons stated in the case of Cheshire v. Cheshire, 
ante, 569, it is a fit one also for the jurisdiction of a court of 
equity. 

PER CURIAM. Decreed accordingly. 


Cited: Weeks v. Weeks, 40 N. C., 121; Plummer v. Brandon, 


ib., 194; Parish v. Merritt, 48 N..C., 40; Arrington v. Yarbor- 
ough, 54 N. C., 75. 


(614) 
SAMUEL FLEMING rr at. vy. L. D. PERKINS axon B. BURGIN, JR. 


Where upon a bill by a trustee, under a deed of trust for a slave 
for the satisfaction of debts, against one who claimed under a 
bill of sale for the same slave, registered before the deed of trust, 
but which the trustee alleged was taken with a full knowledge 
of the deed of trust and without consideration, the court, not 
being satisfied from the proofs either as to the bona fides of the 
deed of trust or as to the payment by the defendant of a valuable 
consideration for his bill of sale. ordered an inquiry by the master 
as To these matters. and that the inaker of both deeds being now 
one of the defendants, might. at the instance of either of the con- 
testing parties, be examined. 


Tuis cause, having been set for hearing at Spring Term, 
1845, of Burke Court of Equity, was, by consent of parties, 
transmitted to the Supreme Court to be heard. 

The matters involved are stated in the opinion delivered in 
this Court. 


Caldwell for plaintiffs. 
Alexander for defendants. 


Rurrin, C. J. This is a bill filed for the purpose of setting 
up a deed of trust, made by the defendant Burgin to the plaintiff 
Fleming, in preference to a bill of sale for the same slave from 
Burgin to the other defendant, Perkins, upon the ground that 
the deed to the plaintiff was bona fide to secure just debts, and 
that Perkins had full knowledge of it when he took his convey- 
ance. The deed to the plaintiff was made in Charleston, in 

South Carolina, on 18 November, 1837, and is the same 
(615) on which the bill was founded in Fleming v. Burgin, 
ante, 584. The deed of trust to the plaintiff was regis- 
tered on 20 December, 1837, and the bill of sale to Perkins 
executed on 4th of that month. The bill states that Perkins 
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was fully informed of the contents and purposes of the deed to 
Fleming, and, with that knowledge, attested it as one of the sub- 
scribing witnesses. An answer was put in by each defendant, in 
which the execution and attestation of the deed as mentioned in 
the bill are admitted. But both of the defendants explicitly and 
positively deny that the deed was bona fide or intended to secure 
the debt to the plaintiffs or any others that are mentioned in it, 
and say that it was intended as a sham only, for the purpose of 
deceiving the Charleston creditors of Burgin and inducing them 
to allow him to leave that place and return home, and that it 
was distinctly agreed between Burgin and Fleming, at the time 
of executing the deed, that Fleming should hold it until Burgin 
could escape from his creditors there; but, upon his reaching 
Burke County, that he would surrender or cancel it, without 
registering it or enforcing it. 

They further state that upon the execution of the deed Bur- 
gin was suffered to come to Burke, and that Perkins accom- 
panied him and would have brought the deed and proved it if 
it had been intended that it should be registered, but that Flem- 
ing did not request him to do so, because he well knew that he 
had agreed not to enforce it, and that Burgin might, notwith- 
standing that deed, make such sales of his property as his in- 
terest might require. The defendant Perkins then states that, 
knowing the facts as before stated, and finding that Burgin was 
become insolvent, whereby he (Perkins) was likely to lose sev- 
eral debts which Burgin owed him, and other sums for which he 
was his surety, he purchased the slaves with the view of saving 
himself, at the price of $400, which was the full value, and 
which he paid on + December, 1837, and took a bill of sale, with- 
out any intention of defeating the deed to the plaintiff. 

Neither party has proved his case to the entire satis- (616) 
faction of the Court. The positive denials to the an- 
swers, that the deed to Fleming was truly meant as a security 
for the debts named in it, and the direct averments in them that 
there was an express agreement at the time for its surrender as 
soon as it should have answered its purpose as a blind to the 
creditors in Charleston, are met by the testimony of but a single 
witness. He is John Bright, who is one of the persons secured 
in the deed as a creditor, and one of the subscribing witnesses, 
who has been examined after having released. He says that he 
considered it a bona fide transaction, and that Burgin stated 
that he intended to secure those debts in preference to all others. 
But upon being asked whether the deed was not made for the 
express purpose of keeping off the Charleston creditors till Bur- 
gin could get home and make arrangements with his friends, 
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and whether Fleming was not to give up the deed and Burgin 
be at liberty, when he reached home, to make any disposal of his 
property he might think proper, he answers, “If Burgin satis- 
fied Fleming and Lewis, the deed was to be given up; as to the 
Charleston creditors, he knows nothing about them.” The an- 
swer meets not the whole interrogatory, and is very unsatis- 
factory. But it, at least, raises a suspicion, not very slight, 
that the deed was not to operate to the full extent of its terms, 
but was meant as a deception to the creditors in Charleston, and 
only as a security for Lewis and Fleming, and not even for the 
witness himself. It creates a mistrust of the honesty of the 
deed, as not being intended to be enforced, at least in its present 
shape, and rather fortifies the answers. But, on the other 
hand, we are not satisfied with Perkins’ proof of his being a 
purchaser. His answer does not state in what manner the price 
of the slave was paid, but the impression it 1s calculated to make 
is that it-was in debts which Burgin owed him, or owed to 
others, and for which Perkins was bound, and which he then 
took on himself. But the evidence on this point is only the 
testimony of a witness that Burgin was indebted to the other 
defendant for several demands for services as a clerk in 
(617) Ins store, for money lent, and bonds held on him in 1837, 
altogether ainounting to about $400. It does not appear, 
except by inference, which may or may not be just, that those 
debts formed the consideration of the sale; that the securities 
for them were then surrendered or released, or that Perkins 
undertook then to pay for Burgin any sum to any other person 
on account of the purchase of the slave. We are not willing to 
decree, on the present state of our information on either of those 
points, as there is a great probability that it may be rendered 
more full and precise by an inquiry, as between the plaintiffs 
and the defendant Perkins, as to the real purpose of the deed 
to the plaintiff and as to the consideration of the defendant’s 
purchase, and in making those inquiries the master shall be at 
liberty to examine the defendant, Benjamin Burgin, Jr., at the 
instance of either of the parties, and also any other witnesses 
who may be produced on either side. 
Per CURIAM. Reference ordered accordingly. 
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(618) 
JACOB A. McCRAW AND oTIteERs v. W. DAVIS AND OTHERS. 


A deed made by one who was in a weak state of mind, of all his prop- 
erty to his brother, in whom he had entire confidence, and who 
had great influence over him. and where a fair consideration 
is not clearly shown, will not be supported. 


THis cause was ordered to be transmitted to the Supreme 
Court from the Court of Equity of Scurry, at Spring Term, 
1843, on the affidavit of the defendant. <A statement of the 
case is embraced in the opinion delivered in this Court. 


Graham and Morehead for plaintiff. 
Boyden for defendant. 


DanteL, J. The complainants are a part of the next of kin 
of Samuel McCraw (who died intestate in the year 1819), and 
they have filed this bill against the administrator and the rest 
of the next of kin for a distribution of the personal estate of the 
intestate, which personal estate the plaintiffs charge to consist 
of the slaves Brice, Judy and her children, now in the possession 
of the administrator Davis. The intestate, by his father’s will, 
was entitled to the said slaves and a tract of land worth 
$2,000, after the death of his mother; his mother died (619) 
in 1886. The bill charges that James McCraw, the 
brother of the intestate, obtained from him a bill of sale for 
Judy, on 22 March, 1817, and another bill of sale for Brice, on 
12 December, 1818, and a bond for title to the tract of land on 
26 June, 1818. James McCraw dicd intestate before 1830, and 
the defendant William Davis is also his administrator, and the 
other defendants are his children. The bill states that at the 
time the aforementioned deeds ‘were executed Samuel McCraw 
had not a mind sufficient to contract, it having been destroyed 
by a long course of intoxication from ardent spirits, and that 
the said deeds were taken by James McCraw without any con- 
sideration, or that they were taken only to cover some small 
advances made by him in discharging debts for his brother Sam- 
uel. The bill prays that the bills of sale may be declared void, 
or that they be declared securities only for the small sums ad- 
vanced by James McCraw for his brother, and that the residue 
of the property be decreed to be distributed among the next of 
kin. The answer admits all the statements in the bill, except 
the charge that Samuel McCraw was mentally incapable to con- 
tract at the dates of the bills of sale of the slaves, and the charge 
that they were executed without consideration, or that they were 
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taken by James McCraw as a security for advances made by 
him to his brother. The defendants state that they believe that 
the vendor then had a mind capable to contract, and that the 
deeds were executed by him absolutely and bona fide for a valu- 
able consideration. There is a replication to this answer. The 
evidence in the cause is voluminous and in some points econtra- 
dictory. We have looked through the whole of it, and on the 
point first made (mental incapacity in Samuel McCraw to con- 
tract at the times the bills of sale for the slaves were executed ) 
we think that his mind then was reduced to the very lowest 
extreme of weakness from a long course of intoxication and an 

excessive use of ardent spirits; he was frequently in fits, 
(620) in consequence of his drinking. He was in such a weak 

state of mind that McCraw had just before expressed his 
fear that some person or other would cheat him out of his prop- 
erty. Secondly, as to the consideration given for the slaves. 
Upon this point we have no proofs upon which we can rely. 
There is no evidence that money was paid or secured to be paid 
by James to Samuel as a consideration for these claims. The 
defendant Davis, the administrator both of Samuel and James, 
produces several notes of the former to the latter, some dated 
before these transactions and some bearing date after these trans- 
actions, and several evidences of debt of Samuel, purporting to 
have been paid by James; but there is nothing to show that 
these constituted the consideration or any part of the consider- 
ation for the slaves, or how much was truly due thereon. It is 
in evidence that James had the entire confidence of his brother 
Samuel and had great influence over him. The vendee, stand- 
ing in the above relation to the feeble-minded vendor, who had 
just arrived at full age, strips him of his entire patrimony in 
both land and slaves, worth somewhere about $2,700 and he does 
not show what he paid therefor. There appears to us to have 
been both an absence of judgment in the person making the 
deeds and a degree of unfairness in the person accepting them. 
We therefore think that they cannot stand for anything more 
than a security for Samuel McCraw. See Sir Welliam Grant's 
observations in Cooke v. Clayworth, 18 Ves., 17. In Dunage v. 
White, 1 Swanst., 137, the Court refused to carry into effect a 
deed of arrangement between the members of a family, princi- 
pally on the ground that one of the parties was an habitual 
drunkard and was ignorant and incapable of understanding his 
legal rights without professional assistance, although he was 
sober at the particular time of executing the deed, the deed show- 
ing on the face of it that his rights were therein misrepresented. 
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See also, to the same point, Drewry on Injunctions, 19, 20. 
There must be a reference to ascertain the payment or advances: 
made by James McCraw to Samuel McCraw, for which 
the administrator of James holds the said negroes as a (621) 
security. 

Per Crriam. Decreed accordingly. 


THOMAS MITCHELL anp oTHers vy. WILLIAM WALKER 
AND OTHERS. 


A commissioner to whom a matter has been referred by the court 
should state in his report all the evidence upon which the report 
is founded; otherwise, the report will be set aside. 


Tuts case had been referred by order of the court to a com- 
missioner to make certain inquiries, and the report was now 
made. The defendant excepted because the commissioner had 
not set forth the evidence adduced before him. 


No counsel for plaintiffs. 
Alexander for defendants. 


Gaston, J. The defendants have excepted to the report of 
the commissioner made in this cause, because he hath not 
reported therewith the testimony upon which it is made. (622) 
This exception must be allowed. The party against 
whom any matter referred to a commissioner hath been found 
is entitled to appeal from his judgment to the court; and it is 
essential, therefore, that the testiuiony heard by the commis- 
sloner upon that inquiry should be all put in writing and accom- 
pany the report. 

Perr CvriaM. Report set aside. 


Cited: Cain v. Nicholson, 77 N. C., 412. 


IN THE SUPREME COURT. [87 
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(623) 
SARAH COOK v. MELVIN REDMAN ET AL. 


1. A testator, having several children, bequeathed two shares of his 
estate to his son A. This son had previously promised his father 
that he would hold one of these shares for the separate use of 
a married sister, into whose husband’s hands the father did not 
wish any of the property to pass: Held, that such a promise 
created a trust in the son which, after the death of his father. 
he was bound to execute, and that the sister, after the death of 
her husband, had a right to recover the property. 


2. In such a case it is not necessary that a promise be made in ex- 
press terms; silent assent to such a proposed undertaking will 
raise the trust. 


Tuis cause was transferred by consent from the Court of 
Equity of IrEpeL1, at Spring Term, 1843, to the Supreme Court. 
The facts are set forth in the opinion delivered in this Court. 


Hoke for plaintiff. 
Alexander for defendant. 


Gaston, J. Thomas Redman, formerly of Iredell County, 
by his Jast will and testament, after several specific devises and 
bequests, and amongst others a bequest of negroes and other 
property to his wife for her life or widowhood, directed that the 

residue of his lands should be sold, and also the rest of 
(624) his property at the death of his wife, and-the money 

divided among certain of his children and grandchildren 
therein mentioned, among whom was his son John, and to him 
he gave as follows: “I give and bequeath to my son John two 
equal shares of a legatee, with an addition of $30 for extra serv- 
ices by him performed.” Thomas Redman died, and Johu Red- 
man, one of the executors named in the will, acted as such, and 
afterwards died, having made his last will and testament, where- 
of he appointed Melvin Redman executor, who proved the will 
of his testator, and took upon him the office of executor. At 
the May Term, 1837, of Iredell County Court, the will of 
Thomas Redman was ‘proved, and Flosea Redman was there- 
upon appointed by the court administrator of said Thomas, with 
the will annexed. In April, 1839, Sarah Cook, who was ad- 
mitted to sue in forma pauperts, filed her bill against Melvin 
Redman and Hosea Redman, in which she charged that she was 
a daughter of Thomas Redman, and was living with her father 
at the time when he executed his will; that she had previously 
intermarried with one Henry Cook; that her husband, who was 
a man of idle, dissipated habits, had abandoned her and gone off 
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to Tennessee; that her father was desirous of leaving her a 
share of his property, but feared if he bequeathed it to her 
directly that it would fall into the hands of her husband and 
she would derive no benefit therefrom, ‘and that, thereupon, it 
was agreed between her father, herself, and the said J ohn, her 
brother, that her father should bequeath two shares to John, and 
he should hold one of them as a trustee for her sole and separate 
use; and that in furtherance of said agreement two shares were 
accordingly bequeathed to the said John in the manner set forth 
in the said will. The plaintiff further stated that her husband 
was dead, and she prayed that it might be declared that she was 
entitled beneficially to one of the shares so bequeathed to her 
brother John, and that his executor, the defendant Melvin, and 
the administrator with the will annexed, the defendant Hosea, 
might account to her therefor. 

The defendant Hosea admitted by his answer the alle- (625) 
gations of the bill and professed his readiness to account 
with the plaintiff if the court deemed her entitled to an account 
upon those allegations. The defendant Melvin, by his answer, 
declared that he was ignorant of the truth of the matters alleged 
in the bill in respect to the trust for the plaintiff, with respect 
to one of the shares bequeathed to his testator by the will of 
Thomas Redman, and also ignorant of the death of Henry Cook, 
and praved that the plaintiff might be put to proof thereof, 
To this answer the plaintiff replied, ; 

On behalf of the plaintiff a number of witnesses have been 
examined, who testify to repeated declarations of John Redman 
that his father, at the request of his sister Sarah, and for the 
purpose of securing what was designed for her from the power 
of her dissipated husband, bequeathed to him an extra share for 
her, and desired him to let her have the benefit of it from time 
to time as she needed it, and that he intended to pay her out 
of the first money he collected. 

This evidence, we think, establishes a promise and undertak- 
ing on the part of John Redman to the testator that the testa- 
tor’s wishes, in favor of his daughter Sarah, as declared to him, 
should be as fully executed as if the bequest were formally made 
to her; that this promise and undertaking, when made by one 
whose interests would be affected by the regular insertion of a 
bequest, will raise a trust which a court of equity will execute, 
is settled by several cases. Chaymberlin v. Agar, 2 Ves. and 
Beames, 262; Mestaer v. Gillespie, 11 Ves., 688; Strickland v. 
Aldridge, 9 Ves., 519; Chamberlayn v. Chamberlayn, 2 Free., 
235. And it need not be shown that a promise was made in 
express terms; silent assent to such a proposed undertaking will 
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raise the trust. bryan v. Godfrey, 4 Ves., 10; Paine v. Hall, 
18 Ves., 475. The principle of these decisions is that in conse- 
quence of such promise the testator has been prevented from 
formally executing his intended purpose, and it would be an act 
of fraud in him who made the promise to avail himself of the 
omission so caused. ‘The evidence of the death of Henry 
(626) Cook is satisfactory. We declare, therefore, that John 
Redman was, in his lifetime, a trustee for the plaintiff 
with respect to one of the shares so as aforesaid bequeathed to 
him by his father, Thomas, and that, upon the death of the said 
John, this trust devolved upon his executor, the defendant Mel- 
vin, and that the plaintiff is entitled to have an account against 
him and the other defendant as prayed. 
PrEr CURIAM. Decreed accordingly. 


Crted: Thompson v. Newlin, 38 N. C., 848; Reed v. Cox, 41 
N. C., 518; Ferguson v. Haas, 64 N. C., 778; Henderson v. 
McBee, 79 N. C., 222; Shields v. Whitaker, 82 N. C., 521; Rob- 
nson v. McDiarmid, 87 N. C., 462. 


(627) 
LEWIS H. LOVE vy. CARTER LEA, ADMINISTRATOR. 


When the guardian of a ward who had resigned came to a settlement 
with a succeeding guardian, and, to secure the balance found due 
to the ward, executed a deed of trust of a slave and afterwards 
died, bequeathing this slave to the ward, and leaving sufficient 
other property to discharge his debts: Held, that this slave be- 
longed in equity to the ward, and that the succeeding guardian 
had no right, without necessity, to cause the slave to be sold un- 
der the deed of trust. and in doing so and becoming himself the 
purchaser, although he give a full and fair price. he acted with- 
out that bona fides Which would entitle him in a court of equity 
to hold the property against his ward. 


THis cause was transmitted by consent from the Court of 
Equity of CasweEL1i, at Spring Term, 1843, to the Supreme 
Court. 

The facts are stated in the opinion delivered in this Court. 


Morehead for plaintiff. 
Kerr for defendant. 


DanreL, J. The bill states that Samuel Love was the guard- 
ian of the plaintiff; that he resigned the trust, and the court 
appointed John Love guardian; that Samuel came to a settle- 
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ment with John as guardian, and executed to him a bond for 
the balance of the ward’s estate, and that he (Samuel) gaye a 
deed in trust of a female slave by the name of Minerva, to secure 
the payment of the bond; that Samuel Love made his will, and 
specifically bequeathed the said slave to the plaintiff, and died 
in 1829. Afterwards, in the same year, John Love, the guard- 
ian, caused the trustee to expose the said slave to sale, 

when he became the purchaser, and retained her until his (628) 
death, which took place in 1840. Minerva now has sev- 

eral children. The bill states that the general personal estate 
of the testator, Samuel Love, was amply sufficient to pay all 
his debts, including the said bond, and that there was no neces- 
sity for the sale of the slave, which was specifically bequeathed 
to the plaintiff; that the plaintiff came of age in 1840. The 
bill prays for an account of the guardianship, and that the said 
slaves may be surrendered to the plaintiff as a part of his 
estate. 

The defendant in his answer admits that John Love was the 
guardian of the plaintiff, and that he, as administrator, is now 
ready to account and pay any demand which may be due hin. 
He admits that the slaves mentioned in the bill are now in his 
possession ; but he insists that they belong to the estate of his 
intestate, as his intestate purchased the same of one Gray and 
took a bill of sale for the same. He savs that he is ignorant 
that the deed in trust to Gray was to secure a debt for the ben- 
efit of the plaintiff. He says that he has no knowledge of the 
legacy of the slave to the plaintiff, under the will of Samuel 
Love. There is a replication. 

The main dispute in this case is as to the right and title of 
the slaves Minerva and her children. The evidence in the cause 
satisfies us that the deed in trust of the slave Minerva, from 
Samuel Love to A. Gray (trustee), dated 21 April, 1829. was 
executed to secure a debt of $185.65 to John Love as the guard- 
ian to the plaintiff; that Samuel Love made his will and be- 
queathed the said slave Minerva to the plaintiff. and afterwards 
died in the said vear 1829; that the trustee, at the instance of 
the guardian, sold the slave, under the pretense of satisfving 
the said debt, and the guardian became the purchaser, and took 
a bill of sale from the trustee in his own name, dated 31 Decem- 
ber, 1829. The executor of Samuel Love, in his deposition, 
states that the other legacies had to abate in paving the debts 
of his testator, but this legacy has never contributed any- 
thing in the said payments. In equity the slave Mi- (629) 
nerva belonged to the plaintiff. If the guardian could not 
find general personal, assets of the testator to make the debt 
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of $185.65, coming to his ward, it seems to us that he acted 
improperly in having his ward’s slave, worth more than $300, 
sold to pay said debt. But when we see with what expedition 
all this was done, and that the guardian became the purchaser 
himself, we are compelled to declare that, although he gave a_ 
full price for the slaves, the transaction is wanting in that bona 
fides which will authorize this Court to decree that he can right- 
fully hold them against his ward. 

The defendant must, we think, be deerced to surrender the 
slaves Minerva and her children to the plaintiff, and to account 
for the hire and also the other estate of the plaintiff, and in 
the account he will be allowed all just credits for the purchase 
money, and for raising the negroes. 

Perr CURIAM. Decreed accordingly. 


» WILLIAM GOOD vy. TITOMAS K. HARRIS ET AL. 


Where a man, “professing to be in embarrassed circumstances and 
desirous of discharging his debts and to secure a maintenance 
for his family.” executed a deed in trust for all his personal 
property to pay the debts, and then directed “that part of the said 
property may remain thereafter, the same to be held in trust for 
the wsce, maintenance and support of his wife and her children,” 
and that “in case he should die before his wife, then the trustee 
to reconvey the surplus property with its accumulated value and 
quantity unto his widow and her children, if she should request 
it’: Held. that on the death of the wife, the debts being paid, 
the husband was entitled to ber share of the surplus, either by 
yirtue of his marital rights or as her administrator, and that 
the children which she had by fermer marriages were not in- 
cluded in the provisions of the trust, but that all the remainder 
of the surplus belonged to the child she left by the husband who 
created the trust. 


THs cause was transmitted by consent from the Court of 
Equity of NortTHamprTon, at Spring Term, 1843, to the Su- 
preme Court. The facts are stated in the opinion ‘delivered in 
this Court. 


Bragg for plaintiff. 
B. F. Moore for defendant. 


DanieL, J. The late wife of the plaintiff had been thrice 
married. J irst to a man by the name of Harris, and by him 
she had three children. Secondly, to a man by the name of 
Bradley, and by him she had one child. Thirdly, to the com- 
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plainant, by whom she had one child, James Good; and she died 
in 1840, when the plaintiff became her adinimistrator. The 
plaintiff, during the coverture, “being in embarrassed circum- 
stances and desirous of discharging his debts, and to 
secure a maintenancer for his family,” executed to the (631) 
defendant Thomas K. Harris a deed in trust for all his 
property (which deed makes a part of the case), to pay his 
debts—“‘and whatever part of the said property may remain 
thereafter, the same to be held in trust by the said Thomas Har- 
ris for the wse, maintenance and support of the wife of the said 
Good and her children.” And in case Good should die before 
his wife, “then he (the trustee) to reconvey the surplus prop- 
erty, with its accumulated value and quantity, unto the widow 
of ‘the said Good and her children, if she should request it.” 
The debts of the complainant have all been paid, and there is 
now remaining 1n the hands of the trustee a considerable per- 
sonal fund to be distributed. The defendants are the children 
of Mrs. Good by the three marriages, and the representatives 
of deceased children, who claim the said property in different 
ways and in different proportions, under the words in the deed 
“her children.” The plaintiff claims, first, the whole fund as 
a resulting trust; secondly, he says that if he is not entitled to 
the whole fund, he is nevertheless entitled as the administrator 
of his late wife to a halt, and his son to the other half of the 
said fund, or at least he is so entitled to one share with all the 
children of his late wite. The case now comes on for a hearing 
on the bill, answers and the exhibited deed. 

If the trustee held this personal property in trust only “for 
the maintenance of the grantor’s family,” a doubt might fairly 
arise whether the objects intended to be benefited were not so 
imperfectly described as to make the trust void, and so it would 
result, for the difficulty that would attend the execution of such 
imperfect trusts is converted by the Court a a argument that 
no trust was intended. Lewin on Trusts, 78, 79, and the cases 
there cited. But the grantor, in the ea and conveying 
part of the deed, as it relates to this fund, declares that the 
trustee shall hold the same in trust “for the vse, maintenance 
and support of hzs wife and her children.” We here see that 
there are well designated cestuis que trust described in 
the deed. But although there is no express provision in (632) 
the deed that the wife should have a separate estate im 
the trust, yet it is manifest that was the intention, when we read 
the whole instrument. That results from the nature of the o 
being a provision by a husband for his wife. Steel v. Steel, 23 
N. C., 452. Besides, he directs the trustee, on the contingency 
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of his dying before his wife, that the property “is to be conveyed 
to her and her children, if she desires it.” But it makes no 
difference whether the plaintiff takes his wife’s share by force 
of his marital right or as her administrator, for it comes to the 
same thing in interest as to him. The next question is, What 
children are to take with him? We think that the child (James 
Good) of the grantor by his then wife only is to take benefit in 
the trust with the plaintiff. We think so, first, because the 
grantor, in the beginning of the deed, declares that he was about 
to secure a, maintenance for “his family.” The other children 
were not members of his family at the time of the making of 
the deed. Again, the grantor declared that he was in embar- 
rassed circumstances; the property was, therefore, first to be 
applied to rid him of debt, and the remainder, whatever it might 
be, was to continue in trust for the support of his wife and her 
children. He expected other children, it is probabie. To sup- 
pose an embarrassed man intended to include four other persons 
of no kin to him as sharers in this surplus with his wife and 
his own children by him is to suppose the grantor to have lacked 
common prudence and also the common sense of self-preserva- 
tion. We think, therefore, from a full reading of the deed it- 
self, he could not so have intended. We are of the opinion, and 
so declare, that the trustee, Thomas K. Harris, holds the funds 
mentioned in the pleadings in trust, one moiety for the com- 
plainant as the administrator of his late wife, Sylvester Good, 
and the other moiety in trust for the infant son of the said Wil- 
liam Good and Sylvester Good, deceased, by the name of James 
Good. All costs will be paid out of the fund by the trustee. 
Per Curiam. Decreed accordingly. 


Cited: McGinnis v. Harris, 52 N. C., 216; Evans v. King, 
56 N. C., 388. | 
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(633) 
WILLIAM P. FERRAND ev at... ExEccrors, Erc.. Vv. SARAH JONES 
AND OTHERS, 


A testator, having a wife. two sons. and grandchildren by one of his 
sons, devised as follows: “8. It is my desire that all of my prop- 
erty, real and personal, that may be left after my debts are 
sutistied, I devise to my wife during her natural life. 4. I give 
to my son J. S. one dollar. 5. [ give to my son J. S.’s children 

the sum of £600 out of the annual income of my estate, for the 

support and benefit of his children, to be paid annually by my 
executors. 6. I give to my son A. J. #600 annually. 7. At the 
demise of my wife I lend unto my son A. J. the one-half of my 
real and personal estate, including the piece I now reside on, 
and the lands adjoining it. Ifmy sun A. J. should demise without 
lawful issue, I then give the property to my son J. S's children, 
to be managed by my executors in that way they may deem 
proper to the benefit of his children”: Held, first. that the an- 
nuities charged on the life estate of the widow are to be paid, 
though they exhaust all the income of the estate and leave the 
widow without the means of maintenance. Secondly, that the 
annuity to the children of J. S&S. betng “for their support and 
benctit.” is to be paid te those children that were in esse at the 
death of the testator; and the after-born children are to be let 
into the benefit of the annuity prospectively from their births. 

Thirdly, that on the death of the widow the annuities will cease, 

and <A. J. will take one moiety of the estate. subject to the 

ulterior limitation upon his dying without issue. Fourthly, that 
the children of J. S. take the other moiety of the estate, on the 

death of the widow. . 


Tuts cause was removed by consent from the Court of Equity 
of Onstow, at Fall Term, 1842, to the Supreme Court. 

The bill was filed by the plaintiffs as the executors of Wil 
liam Jones, deceased, praying the advice and direction of the 
court as to its construction and execution by the executors. The 
following is a copy of the material parts of the will: “Item 3d. 
It is my desire that all of my property, real and personal, that 
may be left after my debts are satisfied, [ devise to my 
wife during her natural life. 4th. I give tomy son John (634) 
S. Jones BI. Sth. [ give to my son John S. Jones’ chil- 
dren the sum of $600 out of the annual income of my estate for 
the support and benefit of his children, to be paid anuually by 
my executors. 6th. I give to my son Alen B. Jones $600 annu- 
ally, and he is to remain with his mother to assist her and 
attend to her business during her hfe. In ease that he does not 
comply with the above request, I then give him 4300 per annum, 
to be paid by my executors annually. 7th. At the demise of my 
wife I lend unto my son Aulen B. Jones the one-half of my real 
and personal estate; including the picce I now reside on, and 
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the lands adjoining it. If my son Allen should demise without 
lawful issue, | then give the property to my son John S. Jones’ 
children, to be managed by my executors in that way they may 
deem proper to the benefit of his children.” The bill stated in 
substance that the testator at his death left a widow, who is 
still alive, and two sons, Allen and John, the latter of whom had 
at that time several children, and that more had since been born 
to him; that the income of the estate was not more than sufhi- 
cient to pay the two annuities of $600, and if appled to that 
purpose the widow would be left destitute of the means of sup- 
port; and then prayed the advice of the court upon the several 
points arising on the construction of the will and their duty in 
the premises, which will be found in the opinion delivered in 
this Court. The different partics who were interested were 
made defendants, and put in their answers, and claimed accord- 
ing to their respective interests. 


J. HH. Bryan for executors. 
Badger for the widow and A. B. Jones. 
fredell for J. S. Jones’ children. 


DanteL, J. The plaintiffs, as the execeutors and trus- 

(635) tees of the last will of William Jones, deceased, ask the 
Court to aid and direct them in the execution of the trusts 
therein contained. /7rst, we think that the widow, Sarah Jones, 
by virtue of the third clause in the will, takes for and during 
her life, after the debts of the testator are paid, all the estate, 
real and personal, but charged with the two annuities of $600 . 
each, to Allen Jones and the children of John Jones, as men- 
tioned in the fifth and sixth clauses in the will. If the said 
annuities exhaust all the income of the estate in the hands of 
the trustees, and leave the widow without the means of main- 
tenance, it is her misfortune not to have dissented from the will. 

Secondly, the annuity for John S. Jones’ children, being “for 
their support and benefit, to be paid annually,” is to be paid to 
those children who were in esse at the death of the testator, and 
the after-born children are to be let into the benefit @f the said 
annuity prospectively from their births. 

Therdly, on the death of Sarah Jones, the widow, the said two 
annuities will eease, because the fund is then to cease out of 
which they are to be raised. Allen Jones will then take, in 
remainder, one-half of the real and personal estate, subject to 
its going over to the children of his brother, John Jones, in case 
of his death without leaving issue. It would be unreasonable, 
and, as we think, against the intention of the testator, for him 
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to have a moiety of the entire estate after the death of his 
mother, and also a contribution of the annuity of $600, which 
then could only be raised out of the other moiety of the estate. 
Fourthly, w hat is to becomne of the other inoicty of the estate 
after the death of the widow? The testator had but two elul- 
dren, and he has shown a clear intention to disinherit one of 
them (his son John), as in his will he says, “4th. I give to my 
son John S. Jones $1.” He has provided for Allen, his other 
son, by giving 9 lim half his estate after the death of ne mother 
and the ceasing of his annuitv. He has shown us before in us 
will that the children of his son John were collectively objects 
of his bounty equally with his son Allen, in respect t of 
the annuities. If the children of John do not take the (636) 
other moiety of the estate in remainder, then there is 
nothing in the will that can indicate an intention of a cesser 
of their annuity at the death of the widow, which annuity is 
charged upon and to be paid “out of the annual income of the 
estate.” That annuity, if continued to be raised, would exhaust, 
or nearly exhaust, the income arising out of the said moiety of 
the estate; and if there was anything over it would have to go 
to the two sons, as being the heirs at law and next of kin of the 
testator—one of whom i intended to disinherit and the other 
he had just provided for with half of his estate. When we read 
the preamble of the will we must see that the testator did not 
intend to die intestate as to any of his property, or that he 
meant to leave this moiety subject only to a charge of the annu- 
ity of $600 to John §. Jones’ children. But it seems to us that 
he meant it to go to the said children, as a remainder, on the 
death of lis widow. He says, “If my son Allen should die 
without 1 issue, I then ¢ git e the property to my son John &. Jones’ 
children, to be managed by the executors to the benefit ef the 
ehildren.”” On the event of Allen dying without issue the tes- 
tator intended that then the title to “the property” (meaning 
his whole property, and not that only that had beeu given. to 
Allen), was to be in John’s children. This expression of the 
testator raises a strong presumption that he supposed that the 
children were already to be considered the owners of that por- 
tion of the entire estate which was not included in Allen’s re- 
mainder. By sticking to the strict letter of the sentence, and 
the adverb of time (th en), and not looking through the whole 
will for the testator’s meaning, the word fh ren” would seem to 
bring the two moieties of the entire estate to the children at one 
aud the saine instant of time, to wit, on the contingency of 
Allen dying without issue. Then, and not till then, are the 
children of John to take anything in the estate in remainder, 
407 
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say the defendants John, Allen and the widow. But, we will 
ask, what is there in the will to lhmit the annuity given to the 
children, if it is not to be constructively limited, by their 
(637) taking in remainder the estate charged with the payment 
of the annuity like that which was given to Allen? Their 
annuity otherwise would be a perpetual annuity, charged on this 
moiety of the estate. Again, great inconvenience would arise 
in getting in the estate for the children on the death of Allen 
without issue, if the other moiety in the meantime was to be 
distributed on the death of the widow, to the heirs and next of 
kin of Wilham Jones; such an inconvenience could never have 
been contemplated by the testator. These defendants also con- 
tend that the words used by the testator (“I then give the prop- 
erty’) only cover the moiety which was already given to Allen, 
subject to the contingency therein mentioned, and that the said 
words could not fairly be made to refer to any other property. 
We think otherwise. The said words constitute the beginning 
of a sentence in the will, and the testator was speaking as if he 
intended to say, “I then give my whole property to John S. 
Jones’ children.” The whole property should then be in them; 
raising an implication that he eonsidered the other half was to 
be in them from the death of his widow. And, we think, from 
the provisions of the will, if the annuity is to cease then, that 
inasmuch as there would then be no provision for said children 
of John S. Jones, they are entitled to a vested remainder in fee 
to the other moiety of the real and personal estate of the testa- 
tor. And that, if any of the children of John Jones should die 
before the tenant for life, then the prospective annuities would 
all survive to the surviving children of John S. Joues, and a 
personal representative of a dead child should not share with 
them in such annuities. But as to the vested estate which they 
take in remainder on the death of the tenant for life, the chil- 
dren of John, born at the death of the testator or which may be 
born before the time of the division of said estates (to wit, the 
death of Sarah Jones), and the real and personal representa- 
tives of any of the said children who may die before that time, 
are to take shares in the real and personal estate in said re- 
mainder, according as their rights and proportions may then 
appear to be. 
(638) There must a reference to take the accounts as asked 
by the parties. 
Per Curiam. Decreed accordingly. 


468 


ALIENS. See Devise, Legacies. 
ANSWER. See Evidence. 


ASSIGNMENT. 


1. One who takes by assignment an unnegotiable instrument, or 
a negotiable instrument when it is past due, succeeds only to 
the rights of the assignor, and is affected by all the equities 
against him. Moody v. Sitton, 382. 


2. Where a judgment at law has been assigned and the debtor 
pays the assignee, the assignor cannot afterwards, on aecount 
of any equities between him and the assignee, compel the 
pee to pay the amount to himself. Hewett v. Outland, 
438. 


3d. If in any case an assignor can annul the operation of his as- 
signinent as.an authority to the debtor to pay the debt to the 
assignee, it can only be done upon distinct personal notice 
from the assignor to the debtor that the former looks to the 
latter for the money. Jbid. 


ATTORNEY. 


1. Where the children of a person who had died intestate ap- 
point an attorney to collect moneys which were due to their 
father in his lifetime, and he collects them accordingly, such 
attorney cannot, when he is called upon to account for what 
he has received, object that it belonged in law to the admin- 
istrator of the deceased father. Jfeans «+. Hogan, 525. 


2. Receiving the money as belonging to his principals he cannot 
afterwards deny their right to it. /bid. 


CHEROKEE LANDS. 


A purchaser of the Cherokee lands, under the acts of Assembly 
of 1818, 1820 and 1821, does not acquire. before the full pay- 
ment of the purchase money, such a title, either legal or 
equitable, as ean be sold by execution. Deaver v. Parker, 40. 


CHOSES IN ACTION. 


1. In equity choses in action are assignable for a valuable consid- 
eration and bona fide, such assignment being in the nature of 
an agreement by which the assignor is bound to give to the 
assignee the benefit of that which he has assigned. Hoppiss 
a. Hskridge, 5A, 


2. But in equity as well as at law a grant of land (except a re- 
lease) is void as an act of maintenance if, at the time, the 
land is in the actual possession of another person claiming 
under a title adverse to that of the grantor. Jbid. 


CONSTITUTION. See Devise. 


CONTRACTS. 


1. Where it appeared to the satisfaction of the court that at a: 
sale of the plaintiff’s land by execution the defendant agreed 
to purchase the land, and that the plaintiff might redeem it 
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by paving the purchase money and interest. and in conse- 
quence of this agreement bidders were deterred from bidding 
und the land was sold greatly below its value: /feld, that 
the plaintiff had a right to redeem by paying the defendant 
the purchase money and interest. and also such other sums 
as he might owe bin on a general account. Turner v. King, 
jisice 


2. On a bill alleging that the plaintiff's negroes had been formerly 
sold at public auction, and purchased by the defendant on an 
ngreement that the plaintiff might redeem them by repaying 
the purchase money and interest. and that in consequence of 
such agreement being known the defendant was enabled to 
purchase .at very inadequate prices, and praying that the 
plaintiff be permitted to redeem. the court cannot decree for 
the plaintiff. unless upon proof of a distinct agreement to 
redeem or upon plain evidence of undue advantage taken of 
the plaintiff. or imposition on him. Abernathy v. Hoke. 157. 


5. Mere proof of a friendly intention on the part of the defend- 
ant to favor the plaintiff by letting him have the use. upon 
advantageous terms. of such negroes as he might buy. or 
even of a purpose to let him have the negroes back if he 
should be able in a reasonable time to repay the price given 
and the interest. will not entitle the plaintiff to a decree. 
lbid, 

4. A fair and full price given for property and no security taken 

for the sum thus advanced strongly implies an absolute and 

not a redeemable purchase, 7d. 


. A court will net annul dispositions of property because they 
are improvident or such as a wise man would not have made 
or a man of nice honor have consented to receive: but all 
the contracts of an individual, even his gratuitous acts. if 
formally executed and no power of revocation reserved. are 
Linding, unless they can be avoided because of surprise or 
mistake, want of freedom. undue influence. the suggestion of 
a falsehood or the suppression of truth. Green +. Thoimp- 
son, 365, 


gt 


6. If a person. while he is in a state of intoxication. is imposed 
upon and induced to enter into a disadvantageous agreement, 
vet if, after he becomes sober, he ratifies such agreement by 
giving a bond or deed in pursuance thereof. the Court will 
not interfere to relieve him. Jfsere rv. Reed, 580. 


7. Mere folly in making an agreement. without fraud. is no 
ground for relief in equity. Jbid. 


8 Where x person who has been induced by fraud or imposition 
to purchase property. afterwards parts with the property, so 
that he cannot put the vendor in statu quo, the Court will 
not rescind the contract. except in some cases where the 
party was continuing under the same pressure of distress at 
the time of parting with the property as operated upon him 

‘ at the origin of the transaction. /hbid, . 
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9. Where a person boards and supports another from motives of 
charity, without any intention of charging for her expendi- 
tures, he cannot. when the object of his charity subsequently 
becomes possessed of property, charge her or her representa- 
tives with the amount so expended—either at law or in 
equity. University v. McNair, 605. 


CONTRACTS FO CONVEY LAND. 


1. It is at least questionable whether the administrator of an 
obligee in a bond conditioned to convey land to the obligee 
and his heirs can maintain an action at law on the bond. 
Rutherford +. Green, 121. 


2. In equity a valid contract for the conveyance of land is in 
itself an equitable convevauce, whereby the person to whom 
it is given is regarded as the complete owner, and is entitled 
at any time to call for a conveyance of the legal title. /bid. 


3. Upon his death, intestate. without having obtained such legal 
converance, his equitable ownership descends to his heirs at 
law. And no arrangement by the administrator nor receipt 
by him of the penalty of the bond or of the value of the land 
ean defeat this right of the heirs. J/bid. 


4, Under the act of Assembly (Rey. Stat., ch. 46, sec. 28) author- 
izing the executors or ndiministrators of deceased persons in 
certain cases to execute deeds of conveyance for lands sold 
by their testator or intestate. the person who claims to have 
such conveyance made must show that there was a valuable 
consideration for the engagement of the deceased. and that 
consideration paid. or such acts done or offered to be done on 
the part of him demanding a conveyance as were equivalent 
under the contract of the parties to a payment of that con- 
sideration. Lindsay v. Coble, 602. 


CORPORATIONS. 
1. Under the acts of Assembly relative to the Cape Fear Naviga- 
tion Company and the Board of Internal Improvements, the 
board had a right. under the act of 1823 (2 Rey. Stat.. p. 
272), to direct the application of the money subscribed as 
stock by that act according to their discretion. Attorney- 
General v. Navigation Company, 444. 


2. There was no time specified in the aet of 1829 within which 
the iustallments of the stock were to be paid. and, in the ab- 
sence of anv agreement. even if it were a case between pri- 
rate individuals, interest would not accrue until a demand 
was made, /bid. 


38. Such a company has no right to retain dividends due to the 
State on stock subscribed. to answer a supposed and inde- 
pendent claim of theirs against the State, not acknowledged 
by her and not provided for by an appropriation. Jb/id. 


4, Under the act of 1823. above referred to. the Board of Inter- 
nil Improvements had a right to charge the salary and ex- 
penses of an engineer, employed in the improvement of the 
Cape Fear River. as a part of the sum to be advanced in 
stock by the State to the Cape Fear Navigation Company. 
Ibid. 
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1. 


) 


When the same solicitor who files the plaintiff’s bill files also 
the answers of some of the defendants, costs will not be 
allowed to these defendants, though the bill be dismissed 
with costs as to the others. Quinn v. Patton, 48. 


Where the parties to a deed of trust for the satisfaction of 
creditors do not definitely express the debts that are due or 
to become due, creditors have a right to demand an inquiry, 
and although they charge fraud in the deed and their charge 
is not established and their bill dismissed, yet they are not 
bound to pay any costs to the defendants. Dewey v. Little- 
john, 490. 


DEBTOR AND CREDITOR. 


1. 


I 


oe 


ct 


Where a creditor, by way of composition with a debtor ap- 
parently in doubtful circumstances, without any fraud or 
imposition on the part of the latter, agrees to relinquish a 
portion of his debt in consideration that the debtor will give 
good security for the remainder, and the debtor accordingly 
procures his friends to be his sureties, and they are accepted 
by the creditor, the creditor cannot afterwards claim to be 
relieved from his part of the contract by which he stipulated 
to release a portion of the debt, Guin uv. JfelAden, 79. 


. And the same rule applies when the debtor, under a similar 


agreement, in consideration of his creditor’s relinquishing a 
debt he owes him, relieves him from responsibilities as his 
surety by substituting other sureties. /b/d. 


The payment by a debtor or his own engagement to pay a 
smaller stun will not discharge a debt for a larger sum, and 
the ngreement to receive such smaller sum in satisfaction is 
but wvudum peetum; but where the undertaking of another 
person is also given, this forms a new, distinct and better 
security for the debt, and therefore is a satisfaction of the 
prior debt. when so received. Jbid., 


Where a creditor obtains a judgment in another State against 
a debtor residing there, and the property of the debtor is 
removed to this State, a creditor who attaches it in this 
State, without fraud and for a bene fide debt, shall hold it 
against such judgment creditor. AfcLure v. Bencené, 513. 


A creditor who has obtained a judgment at law in another 
State cannot receive the extraordinary aid of a court of 
equity in this State to enforce such judgment. /6id. 

Courts of equity in this State will only lend their assistance 


in enforcing the satisfaction of judgments at law obtained 
in their own State. Jbid. 


DECREE. 


1. 


The court e¢an make no declaration in its decree of a fact 
which is not in issue in the pleadings, nor pay any respect 
to evidence touching such fact. A rehearing upon the ground 
of such omission will not, therefore. be granted. Buffalow v. 
Buffatow, 113. 
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2. As when the defendant was charged as trustee of certain ne- 
groes for the plaintiff, and it is stated neither in the bill nor 
the answer that the defendant had sold them. and the decree 
was that he should convey them to the plaintiff and account 
for their hires—the allegation that he had actually sold 
them before the bill was filed is no ground for a rehearing 
of the decree. Jbid. 


3. A petition for rehearing states that on a reference to the mas- 
ter. preliminary to the decree. a witness had given material 
evidence for the petitioner, but that this evidence was acci- 
dentally omitted by the master in his report. and the peti- 
tioner was ignorant of the omission when the decree was 
entered, This is no ground for granting a rehearing. Jbid. 


4, When, in a suit by a cestui que trust against a trustee for an 
account of the land held in trust. a decree is made directing 
a report by a master “as to the profits, expenses. improve- 
ments and waste, spoil or damage to the land.” this decree 
properly corresponds with the prayer of the bill and is not 
erroneous. /bid. 


5. When a master makes a report according to the directions of 
the decree. an exception that he has reported on an improper 
or irrelevant matter cannot be allowed. ‘The objection, if 
any, is to the decree of the court. bi. 


6. Ordinarily courts of equity do not decree between codefend- 
ants. but where a case is made out between defendants by 
evidence arising upon the pleadings and proofs between the 
plaintiff and defendants. the defendant chargeable has ; 
right to insist that he shall not be liable to be made a defend- 
ant in another suit for the same matter that may then be 
decided between him and his codefendant. and the codefend- 
aut may insist that he shall not be obliged to institute an- 
other suit for a matter that may then be adjusted between 
the defendants. Vysan vu. Tyson, 137. 


7. Where the bill is for the execution of a trust. and cireum- 
stances are disclosed whieh tend to show that the trust was 
created for the purpose of defeating creditors, yet if such 
fraud is not directly alleged, either in the bill or answer, the 
court will take no notice of it, but will proceed to decree an 
execution of the trust. if properly established by proofs. 
Hudgins uv. White. 575. 


DEED. 


1. If a conveyance or other deed is by accident or mistake framed 
contrary to the intention of the parties in their contract on 
the subject. a court of equity will interfere to prevent one of 
the parties from taking an unfair advantage thereof. Cham- 
ness vu. Crutchfield, 148. 

2. But if such mistake or accident be not shown. the court will 
not grant relief upon a mere parol declaration at the time of 


executing the conveyance tending to modify or alter the 
terms of such conveyance. Ibid. 
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3, 


10. 


Where a party signs and seals a deed in the presence of wit- 
nesses, and it is afterwards, at his instance, proved and reg- 
istered, this amounts to a delivery. though the execution was 
in the absence of the grantee, in whose possession the instru- 
ment was never actually placed. Snider v. Lackenour, 360. 


In taking the probate of the deed of a married woman by a 
judge out of court, it is not necessary that the husband 
should personally acknowledge hefore the judge his execu- 
tion of the deed. It is sufficient if his execution is proved 
by witnesses. Joyner wv. Faulcon, 386. 


. Nor is it necessary that the certificate of such probate should 


set forth that the deed was proved before the wife was 
privily examined, the whole probate appearing to have been 
taken at the same time. J/bid. 


Where the formal execution of a deed is proved, the presump- 
tion arises that it was intended by the parties as a complete 
instruinent, and this presumption cannot be overthrown but 
by clear proof that in truth there was no delivery, and that 
this was well understood at the time. Haughton v. Barney, 
393. 


But where the attestation of the subscribing witness is special 
that the instrument was “signed and sealed” in his presence, 
the inference of a full execution does not arise. but the form 
of the attestation excludes the inference that he had also 
seen it delivered. /bid. 


* 


A delivery of a deed to a third person for the use of the 
grantee makes it effectual from the instant of such delivery, 
although the person is not the agent, but a stranger to the 
grantee, provided the grantee assents to it. Wesson v. Ste- 


phens, 557. 


Where the grantor asserts in his deed a release for the pur- ° 
chase money. when he has not actually received it or taken a 
security for its payment, equity will give him relief. Jbid. 


A deed, made by one who was in a weak state of mind. of all 
his property to his brother, in whom he had entire confidence 
and who had great influence over him. and where a fair con- 
sideration is not clearly shown, will not be supported. Me- 
Craw uv. Davis, G18. 


DEPOSITIONS. See Evidence. 


DESCENT. 
The act of 1828. ch. 1210 (Rey. Stat.. ch. 38, see. 7), which de- 


clares that “no inheritance shall descend to any person as 
heir of the person last seized unless such person shall be in 
life at the death of the person last seized or shall be born 
within ten months after the death of the person last seized,” 
applies only where the person last seized has died since the 
passage of that act. Rutherford v. Green, 121. 
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1. A devise of funds “for the establishment of a free school or 
schools for the benefit of the poor of, the county.” is a valid 
devise, and is not such a perpetuity as ix prohibited by the 
Constitution of this State or by the common law. S. wv. Afe- 
Goren. 9, 


2, Where a testator by his will gives to each of his heirs and dis- 
tributees a certain portion of his estate, “and vo qwore.” these 
words will not of themselves exclude the heirs and next of 
kin from other portious of the estate not effectually given 
away to some other person, for as to such portions they take 
by law, independent of and even against the intent of the 
testator. Yet such words of exclusion may have an inpor- 
tant bearing in the construction of other devises in the will, 
so as to prevent any restriction on the terms of another 
clause whereby au intestacy pro tanto might be produced. 
Athins tv. Kron, 38. 


3. Where A by will devised us follows: “If give the balance or 
residue of my property to my executor in trust for the benefit 
of iny sister Q’s grandchildren. by the name of F. to be paid 
to any one of them who should apply for the same; subject, 
however. to the payment of the legacies, ete. But should no 
one of my sister Q's grandchildren. or any one duly author- 
ized legally to receive the above property in their behalf. ap- 
ply within two years from the time of my decease, then the 
above property to revert unto Mary C. Kron’s children and 
be distributed equally among then. subjeet to the legacies.” 
ete.: Held, that the grandchildren of QQ. being aliens, 
although they were entitled to the residue of the personal 
property. could not receive and hold any beneficial interest 
in the real estate: and that this. therefore. should go over, 
under the limitation, to Mary C. Isron’s children; and this 
the more especially as the testator had plainly, in a previous 
part of the will, expressed his intent that no part of the real 
estate should go to his heirs at law. /bid. 


4. Where a testator by his will directed that “a slave named 
David and his wife, and their daughter Charity and her four 
children, should be put in possession of a certain piece of 
land. and there live together, provided that David and all 
his family support themselves without any cost to the estate; 
and in order that he may be able to accomplish this task I 
desire that he should enjoy the product of that farm, with 
the labor of himself. his wife. bis daughter Charity and 
Charity’s children, until the children attain the age of 
twenty-one, and then that C's children be returned into the 
common stock. as every one of them attains the age of 
twenty-one,’ and the testator then gives David and his wife, 
for the support of their family. some provisions, a horse, ete., 
and directs that they shall remain in possession of that land 
during their natural life. free of all incumbrances: Held. by 
the Court, that the testator did not intend the emancipation 
of any of these slaves. /bid. 


5. A devise to executors to hold certain property and its proceeds 
until the testator’s six sons should become free from debt, 
and, when that event occurred, to make a division among 
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them, or set off to each respectively his proportion of the. 
property as he became free from debt, does not convey such 
an interest to the sons as enables them to dispose of the 
property, or such as to subject it to the claims of creditors, 
before the event on the occurrence of which they are to take 
possession of the property, shall have first happened. Bank 
tr. Fornuey, 181. 


6. A eG as follows: “I devise and bequeath to my wife 
S. Ic. D., and to my ‘daughter EK. J. D., and their heirs for- 
are all my estate, real and personal, to be equal and joint 
heirs to sell and dispose of the same, and to the survivor on 
the death of either of them; and should my wife bring forth 
a living child, being now in a state of pregnancy. I make 
such child equal and joint heir with my child E. J. D. and 
iny wife S. E. D. I further appoint my wife S. E. D. sole 
executrix, all my estate, real and personal, being at her’ 
absolute disposal during the minority of my child or children, 
she having the sole guardianship of said children.” The 
testator died, and the child of which his wife was pregnant 
was afterwards born: Held, (1) that on the birth of the 
posthumous daughter the mother and her two daughters 
were devisees and legatees in common in fee, subject at least, 
as between the mother and her daughter E. J. D., to an ex- 
ecutory devise over to the survivor; (2) that the widow had 
no power under the will to sell the real estate; that the deed 
of the daughters, they being under age, would be either void 
or voidable, and, therefore, that a contract for the sale of 
the land could not be enforced. Devereus v. Dunn, 206. 


7. A devised certain lands to his wife for life. and after her 
death to B. S. for life, and “after the death of B. 8S. to the 
poor of the county of Beaufort, on the express following con- 
ditions and no other, that is to say, that they shall never be 
sold, but be held as a stock belonging to said poor. subject 
to be rented, cultivated or leased, as the wardens or managers 
of the poor may deem most advisable. but never to be let for 
a longer term of time than seven years, and no more timber 
to be used than is necessary for the use of farming.” ete. 
S. v. Gerard, 210. 


8. Held. (1) that this devise did not vest the legal title to the 
lands in the wardens of the poor. either as individuals or in 
their corporate capacity. and that therefore they had no 
right to recover them at law; (2) that a devise to “the poor 
of the country” is a devise to “such a charitable purpose as 
was allowed by law” before the passage of our statute con- 
cerning charities (Rev. Stat., ch. 18), and is therefore em- 
braced ‘within the provisions of that statute, and that it is 
sufficiently definite to authorize a court of equity to enforce 
it; (8) that the perpetuities forbidden by our Constitution 
are estates settled for private uses, so as to be unalienable, 
and do not include publie charities. Jbid, 


9. A, by his last will, after making several bequests, devised as 
follows: “The balance of my estate I dispose of as follows 
I wish my wife, Marietta, to have the use of the same during 
her life or widowhood. If she marries, then I give her the 
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one-half of this balance of my estate. to her and her heirs; 
the other half to mv child or children living at my death. 
If my child or children should die before they arrive at the 
age of twenty-one or marriage, then I give their estate to my 
wife for life. remainder to my father for life. remainder to 
nhiy mother for life. remainder to the survivor. in fee simple. 
For it will be seen that they. my children. will have some 
estate in possession on the marriage of my wife. Should my 
child or children either arrive at the age of twenty-one or be 
married. then I will that the one-half of my estate before 
given them be immediately delivered to them. their heirs and 
and assigns.” A died leaving his wife and two children sur- 
viving him. Wis widow married. and then one of his chil- 
dren died intestate, under age and unmarried: Held. that 
the deceased child took. on the marringe of its mother, a 
vested interest in the share of the estate devised to it. sub- 
ject to the ulterior contingent remainders: and that, upon 
its death, that portion of the estate which was realty de- 
seended to the surviving child. and that portion which was 
personalty was to be equally divided between the mother 
and the surviving child. in both cases subject to the ulterior 
contingent remainders: J7eld further. that there were no 
cross-remainders by implication between the children, and 
that the remainders over to the wife. ete... could only take 
effect on the death of both the children. under age and un- 
married. Pileot rm Armistead, 226, 


10. A devised as follows: “I give. devise and bequeath all my 
estate to my daughter C and my son T. to have and possess 
said real and personal estate during their natural lives, and 
after their death the said property. real and personal, to 
descend and be transmitted to their children. Should my 
son T die without leaving issue of his body. my will is that 
the property devised and bequeathed to him after his death 
shall be limited and vested in the children of my daughter C. 
My will and desire is that the negroes I have given to my 
daughter C and son T shall be hired out in the county of 
Rowan and net without the county. and the profits of their 
hiring shall be equally divided between them during their 
natural lives: and my further will is that neither my dwell- 
ing-house nor tract of Jand be rented out on which T live, but 
any other tracts may be rented out as they may deem fit.” 
At the date of this will. and at the death of the testator. his 
daughter C was a married woman: //ecld, that the wife. un- 
der the expressions of this will. did not take an estate to 
her separate use. Craicford vr. Shaver, 258, 


11. The Court will not force a construction to raise a trust for 
the seprrate use of the wife. nor gather the intention that a 
separate estate is limited for her, from terms that are aim- 
biguous or equivocal. /hid. 


12. A by his will devised among other things us follows: “I de- 
yise that my lands. known by the name of the Lee and 
Dorch places and Stephen Brown place. and all the rest of 
niy Jands not disposed of, be sold or rented at the discretion 
of my executors to the best advantage of the heirs, and to he 
disposed of at the will of my executors. and the proceeds of 
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9 


14. 


4 
Zt 


i 


-_ 


18. 


19. 


the same and my money, notes and crops and stock to be dis- 
posed of 4s the law directs’: Afeld, that under this clause 
the personal property was to be divided among such persons 
and in such proportions as the statute of distributions would 
have prescribed if the decedent had died intestate as to this 
property. but, as the property is taken under a devise in the 
will, advancements are not to be brought into hotchpot. 
Brown v. Brown, 300. 


3. Held also, that the real estate was not directed by this clause 


to be converted out and oxf into personalty, and that it is 
devised to those who would have been the heirs at law of the 
testator. if he had died intestate; and that here also no ad- 
yvancements were to be brought into hotchpot. /bid. 


A. being a oman of Jarge fortune, and having about sey- 
enty nephews and nieces, the children of eight brothers 
and sisters, after providing for his wife and making some 
sinnll devises and bequests, bequeathed as follows: “Item, 
My will is. after the death of my wife and the negroes given 
her be taken out, that all the rest of my negroes, etc. (here 
mentioning the residue of his estate). be sold, and all the 
bonds, ete.. and out of the proceeds arising therefrom. my 
will is. that I give £160 to my brothers’ and sisters’ children, 
to be equally divided amongst them children that are alive. 
I except (here the testator names five or six of his nephews). 
for they are good for nothing.” The residue of his estate. 
“if there he any overplus.” is left to his brother Francis 
Ilester’s children: //eld. that this was not a legacy of £100 
to each of the grandchildren or to each stock of the grand- 
children, but that each grandchild was entitled to only an 
equal share of the one sum of £100. Hester v. Hester, 330. 


Extraneous evidence as to the amount of the testator’s estate 
and the number of his legatees, upon a question of mere con- 
struction, cannot change the operation of legatory words 
which have a clear and precise meaning. /b/d, 


Extrancous cireumstances, when admissible. are to be received 
with extreme caution. for the construction of every instru- 
ment is generally to be established upon what is to be found 
in the mstrument itself. /bid, 


7. Collateral evidence is not permitted to introduce an intention 


into the will which. with the aid of that collateral evidence, 
the will does not express. Jbid. 


Nor can an express and unequivocal disposition of property. 
in one clause of 2a will, be controlled by any inference from 
the context ef a probable oversight or mistake of the testator 
in that disposition. ILlis meaning, once explicitly declared, 
cannot he changed by any inference of a different meaning, 
unless such inference be necessary and beyond doubt. bid. 


A testator, after giving certain property to bis children in 
comnunon, devises as follows: “I hereby direct that all the 
before-mentioned property given in common to iny said four 
children be kept together for their joint benefit until one of 
my said children shall have arrived at the age of twenty-two 
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years, and in the meantime the proceeds and profits of the 
same, after keeping up the plantation I have given them. to 
be devoted, or at leust so much thereof as is necessary. to 
educating. schooling. clothing and boarding them, and other 
necessary expenses of my said four children, until they shall 
arrive at the age aforesaid: and whenever any of my said 
children shall attain to the suid age of twenty-two vears. it 
is my desire that at the end of the vear at which he or she 
shall attain to their said age of twenty-two years his or her 
Share of all the said property, real and persourd. herein- 
before given to all of my said children in common, together 
With the increase and profits of the same, shall be set apart 
and allotted in severalty to his or her own use and benefit ; 
the balance of the said property to be kept.” ete.: Held, 
that the profits do not constitute a fund strietly joint, appli- 
cable to a specific purpose. without view to separnte inter- 
ests of the children therein: but that each child is entitled 
to an equal share of the profits. as well as of the principal 
property devised. Jlaelin rr. Smith, S71, 


20. In the same will was the following devise: “It is my will and 
desire that my children be sent to such school] as will enable 
them to acquire the best education and fit them to maintain 
an elevated sphere, affording to each the same opportunities, 
as near as may be’: Feld. that under this clause the guard- 
ian had a right to use. at his discretion. if necessary for the 
purpose of educating the children in the manner here di- 
rected. not only a fund set apart in a previous clause for 
their education and maintenance. but also the income of anv 
other portion of the property devised to them, or even a part 
of the principal estate itself. Zhi, 


21. A testator. by his last will after several legacies, enve to his 
natural son all his lands “and also all my personal property 
of every kind and deseription.” and appointed D executor of 
the said will and guardian of his son, Then by a codicil he 
provided as follows: “ITaving considered my negro man 
Sinion, a slave. to be no part of the afore-bequeathed property. 
I therefore constitute and ordain D the sole management and 
control over the said Simon. [also exclude Tilly. said Simon's 
daughter, as being no part of my property’: /Teld. that 
neither of these slaves, Simon and lilly. was disposed of by 
the will: that ID. the executor, had ne title to either in his 
own right. but that. being undisposed of. he held them as 
trustee for the next of kin. J/srrison ve Aennedy, S79. 


22. To enable an executor to take in his own right under a will, 
there must be words purporting to vest the property benefi- 
qatly in him or te confer on him the power of absolute dis- 
pesition, bid, 


23. Two brothers inherited Jand from their father, which was 
divided between them. They were also equally entitled to 
the reversion in another tract of land which had been allotted 
to their father’s widow, Charlotte Detheridge. as her dower, 
and on which she resided. One of the brothers died intestate 
and without issue. leaving the other brother his heir at law. 
This brother afterwards died. leaving a will. By one clause 
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of this will he devises as follows: “Having understood that 
it is the prevailing opinion among a number of people that I 
am the proper heir to the estate of my brother Philemon 
Detheridge, deceased, and not knowing the law in such cases, 
and being desirous that my sister-in-law, Elizabeth Dethe- 
ridge, sbould heir the same; and to prevent disputes that 
might arise concerning said estate, I give and bequeath to 
my said sister-in-law, Elizabeth Detheridge, widow of my 
brother Philemon, deceased, all my right. title and interest 
to that estate, and every part thereof; and further, it is my 
will and desire that the ahove clause should be distinctly un- 
derstood that it is ny will and desire that my said sister-in- 
law, Elizabeth Detheridge, should heir that estate, und every 
part thereof, real and personal, notwithstanding the laws of 
ni country might or would make me the proper heir to the 
same.” In a subsequent part of the will the testator thus de- 
vises: “And furthermore, it is my will and desire that my 
executor sell, at the death of Charlotte Detheridge. my lot or 
tract of land whereon she now lives, and whenever to the 
amount of $600 in the hands of the executor. IT give and be- 
queath that much, $600. to I. A. J.. T. H. J... G. D. J., J. J. S., 
Cc. T. J. and F. G. J.. children of my unele J J.. to be equally 
divided between them, giving each $100: and whatever money 
is then remaining in the hands of my executor, my will and 
desire is that it be equally divided between the children first 
named, Patsy Detheridge, Sally Dalton. William Dalton, 
Elizabeth Dalton and James Dalton. giving Patsy Detheridge 
one-sixth part”: feild, that the moiety of the dower of land, 
which had belonged to the deceased brother, did not pass un- 
der the latter. but was included and devised in the former 
of these clauses. Dalton v. Seales, 521. 


24. A testator, having a wife, two sons. and grandchildren by one 
of his sons, devised as follows: “Sd. It is my desire that all 
of my property, real and personal. that may be left after my 
debts wre satisfied. I devise to my wife during her natural 
life. 4th. I give to my son J. S. one dollar. Sth. I give to my 
son J. Ss children the stun of $600 out of the annual income 
of my estate for the support and benefit of his children. to 
be paid annually by my executors. 6th, I give to my son 
A. J. $600 annually. Tth. At the demise of my wife I lend 
unto my son A. J. the one-half of mv real and personal 
estate, including the piece I now reside on. and the lands ad- 
joining it. If my son A. J. should demise without lawful 
issue. I then give the property to my son J. 8.’s children. to 
be managed by my executors in that way they may deem 
proper ‘to the benefit of his children”: eld (1), that the 
annuities charged on the life estate of the widow are to be 
paid, though they exhaust all the incoine of the estate and 
leave the widow without the means of maintenance; (2) that 
the annuity to the children of J. 8S. being “for their support 
and benefit.” is to be paid to those children that were /7 esse 
at the death of the testator: and the after-born children are 
to be let in to the benefit of the annuity prospectively from 
“their births: (3) that on the death of the widow the annui- 
ties will cease, and A. J. will take one moiety of the estate, 
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subject to the ulterior limitation upon his dying without 
issue; (4) that the children of J. S. take the other moiety of 
the estate on the death of the widow. Ferrand v. Jones, 633. 


DIVORCE. 


1. Idiocy or lunacy is an insuperable impediment to the contract- 
Ing of marriage. Johnson v. Kineade, 470. 


2. A-court of equity in this State, under the powers conferred by 
the act of Assembly, Rev. Stat.. ch. 89 has authority to pro- 
nounce « marriage null and void from the beginning, for 
want of capacity in one of the parties, and to decree a divorce 
on that account, there having been a marriage de facto. 
Lbid. 


». Whether a marriage where one of the parties is an idiot be 
void at the common law, and whether, therefore, it may be 
unnecessary to have its nullity declared by a judicial sen- 
tence, yet it seems fit and convenient that the invalidity of 
such a marriage should be directly the subject of judicial 
sentence. Jbid, 


4. An inquisition finding idiocy or lunacy is epen to being re- 
butted by an opposing party. Whether, in this State, in the 
subsence of opposing testimony, it is sufficient prima facie evi- 
dence on which to found a decree of nullity and divorce, 
quere, In England it seems the ecclesiastical courts look on 
a finding of this fact as only a part of the requisite proof of 
unsoundness of mind, and demand direct evidence to be 
taken in the cause of that fact. Jbid. 


EMANCIPATION. See Devise, 4. 


ENTRIES. 


1. An entry of land creates an equity which, upon the payment 
of the purchase money to the State in due season, entitles 
the party to a grant, and consequently to a conveyance from 
another person who obtained a prior grant under a junior 
entry, with knowledge of the first entry. Plemmons v. Fore, 
812. 

2. It is not necessary that the first enterer should have paid the 
money to the State at the time of the second entry, provided 
it be paid within the period limited by law. /bid. 


EVIDENCE. 


1. Where a bill was filed against two as joint administrators upon 
a matter relating to the acts of their intestate, and they filed 
a joint answer, a deposition, taken on a notice given to only 
one of the defendants, and in their absence, cannot be read in 
the cnuse, unless such a notice had been previously author- 
ized by a special order of the court. Cox v. Smitherman, 66. 


2. It seems that in cases where the plaintiff can entitle himself 
to a decree against one defendant alone. separate from his 
codefendant, notice to that defendant may be sufficient to 
authorize the reading of the deposition as to him. Jbid, 
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The court will not decree against the defendant, in opposition 
‘to a positive denial in his answer, upon the uncorroborated 
testimony of a single witness. Averitt vo. Foy, 224. 


An answer directly responsive to the bill must be received as 
true in the absence of testimony contradicting it. Deirey v. 
Littlejohn, 495. 


The deposition of a defendant against whom a decree is prayed, 
and who is interested in the event of the suit, cannot be read 
for his codefendants. Bell +. Jasper, 597, 


. A party who is interested cannot be a witness, though it is 


ndimitted he is insolvent. J/bid. 


The question, how far a party is a competent witness, must 
always be raised at the hearing and when the deposition is 
offered to be read in evidence. J/bid, 


A preliminary order of court. suggesting that a defendant 
has no interest in the suit. is always necessary to authorize: 
the reading of such a deposition in behalf of his codefend- 
auts. J/bid. 


See Mortgages. 


EXECUTIONS AND EXECUTION SALES. 


1. 


bo 


Ct 


Where one purchased at a sale under two executions the 
equitable interest of A in a tract of land, for one entire price 
and at one bid, and one of the executions was at the instance 
of a mortgagee for his mortgage debt and another execution 
for a debt not included in the mortgage: Held, that the pur- 
chaser could not, in equity, claim to have the legal title con- 
veyed to him. although he offered to pay the price bid, be- 
cause the sale by execution for the mortgage debt by the 
mortgagee was void. Deaver v. Parker, 40. 


A purchase at a sheriff’s sale only transfers the interest of the 
debtor, whatever it may be, subject to all equitable as well as 
legal demands of other persons. Rutherford v. Green, 121. 


Under a fi. fa. clause attached to a venditioni, the sheriff ean- 
not seize any property until he has sold the property speci- 
fied in the renditioni. Canaday v. Nuttall, 265. 


A man, who buys property at an execution sale buys it only 
subject to the equitable claims then existing on it. Tomlin- 
son vu. Blackburn, 509. 


Where A had coutracted by covenant under seal to buy a tract 
of land in fee from B. in which B had only a life estate at 
the utmost, his wife being entitled to the fee: and under an 
execution C bought all B’s interest before he and his wife 
couveyved to A: /feld, that A. although he had given notice 
to C of his contract with B. could not recover the land from 
C without paying him. at least, the value of B's life estate, 
although A after such sale by execution had paid B all he 
had contracted to pay. bid. 
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6. 


) 


10. 


Where there are joint administrators, and one of them has 
paid out more than the assets he has received. and files a 
bill against his condministrator for indemnity, he cannot ob- 
ject to the allowance of commissions to this condministrator 
for the services the latter has rendered, though by making 
such allowance there will be no assets of the estate remain- 
ing to reimburse him. Sellars v. Ashford, 104. 


Where an administrator, at an execution sale for a debt due 
the estate. purehases negroes for the benefit of the estate, 
and accounts ff them specifically, he is entitled to comumis- 
sions on the sum bid for the negroes in the same manner as 
if he had received so much money. Jbdid, 


3. A court of equity will compel the executor of an insolvent testa- 


tor. who is prosecuting a claim for money which had been 
held by his testator as a trust fund, to permit the cestui que 
frust to receive the money: and the executor will not, by so 
doing, make himself liable on account of that fund to the 
demands of other creditors. Stimmons v. Whitaker, 129. 


A creditor cannot, in a bill against an exetutor for an account 
in his own name and for his oven benefit, make another cred- 
itor a party defendant and compel him to desist from prose- 
euting his suit at law against the executor. Jbid. 


Such a bill may be filed by any ereditor in behalf of himself 
and ail or the rest of the creditors against an executor for 
an xecount of assets; and after such account is decreed, any 
one of the ereditors, on petition or on motion on affidavit, 
niny obtain an injunction against any one or more of the 
ereditors attempting to proceed against the executor at law, 
All the creditors (on such a bill) may be compelled to come 
in and prove their debts before the master, and the assets 
will be paid in a course of legal administration. /bid. 


The act of Assembly (Rev. Stat., ch. 46, sec. 25) allowing to 
executors and administrators nine months from the time 
they qualify to plead to any original suit brought against 
them. does not apply to suits in equity. Sandridge v. Spiur- 


a | 


In equity an executor is chargeable with assets only upon his 
admission of them or upon the report of the master that he 
has them. /bid. S. P., Jloody v. Sitton, 382. 


The filing of a bill. or even a decree to account, does not bind 
the assets so as to prevent an executor from paying other 
ereditors in equal degree. unless it be a bill in behalf of all 
creditors, and a decree thereon for an account. bid. 


Where a testator gives power to his executors to sell land, and 
no executors are named in the will, the administrator with 
the will annexed may exercise this power, under a proper 
construction of our act of Assembly (Rey. Stat., ch. 46, sec. 
34). fester v. Hester, 350, 


Creditors of A recovered judgments at Jaw for their debts 
against A's administrator, but it was found that the adminis- 
trator of A had no assets. Judgments were therefore en- 
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tered quando. Afterwards, on a bill filed by the next of kin 
of A against his administrator, it was declared by the court 
that certain negroes which the administrator had in his pos- 
session and claimed as his own under a deed absolute on its 
face from A. were held by the said administrator only by 
wav of mortgage as a security for a debt. and the adminis- 
trator was decreed to deliver over the said negroes to the 
next of kin of A upon their payment of the debt and interest, 
and they were, in pursuance of such decree. delivered accord- 
ingly: Held, on a bill now filed by the said creditors against 
the said adiministrator and the next of kin, that the negroes 
were subject to the claims of the creditors, after deducting 
the amount due to the administrator on the said mortgage. 
Lash v. Hauser, 489. 


11. These negroes, or the right of redemption. were not assets at 
law, and therefore the creditors are not concluded by a judg- 
ment at Jaw, that there were no assets, from now asserting 
their claims in equity. Jbid. ; 


12. The plaintiffs have a right to ask a decree in such a case 
against the next of kin. although it might not have been nec- 
essary to inake them parties to the suit. bid. 


ay 
ad) 


In the suit of the next of kin against the administrator, it 
secs the court should have directed an account of the intes- 
taute’s debts before decreeing a distribution among the next of 
kin. Such is the practice in England. J6/d. 


14. Nor will the statute of limitations bar the plaintiffs’ claims, 
although more than seven years had elapsed hefore the bring- 
ing of this sult. because the plaintiffs had brought suits 
within the proper time and obtained their judgments, to be 
satisfied out of any assets that might thereafter occur. J/bid. 


15. Where two joint executors sold a tract of land belonging to 
their testator, i pursuance of the directions of his will, and 
took from the purchaser a covenant for the purchase money, 
and it was stipulated in the covenant that any debts due 
from either of the executors to the purchaser should be de- 
ducted as payments, and the whole purchase money was ex- 
hausted by the debts of one of the joint executors: Held, 
that bdth the executors were equally responsible to the per- 
son entitled under the will to the proceeds of the land. 
Hauser v. Lehman, 59a. 


16. An administrator in this State is only accountable for the 
assets of his intestate which were in this State at the death 
of the intestate. MeBride v. Choate, 610, 


See Contracts to Convey Lands: Limitation and Lapse of Time; 
Legacies, 


FRAUD. 

A. having a judgment at law, issued a fi. fa... which was returned 
levied on certain property. He then issued several sueces- 
sive vendition! erponases, which were returned, “Stayed by 
order of the plaintiff.” A #. fa. was then issued to another 
county, and returned, ‘Nothing to be found’: Held, that, 
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under these circumstances, A was not entitled to the aid of 
a court of equity against one alleged to hold fraudulently the 
property of the debtor, because it did not appear that the 
property mentioned in the venditioni exponas would, upon a 
sale, prove insufficient to discharge the plaintiff's demand. 
Canaday v. Nuttall, 265. 


GUARDIAN AND WARD. 


1. It is a general rule that a court of equity will not go beyond 
the income of a ward’s estate for his maintenance and edu- 
cation. Long v. Norcom, 354. 


2. But there is no doubt that the court may apply a part of the 
capital for a child’s apprentice fee, or otherwise putting him 
out in life; and that even for maintenance, as a matter of 
necessity, the capital may be applied where, from the posses- 
sion of property, the infant cannot be entitled to maintenance 
as a pauper, and, from mental imbecility or want of bodily 
health or strength, he cannot be maintained from the profits 
of his property nor put out as apprentice and maintained by 
his master, Jbid. 


3. The Court of Equity has the power, though it may seldom be 
willing to exercise i1, to take the capital of the ward and ap- 
ply it for maintenance, either future or past. Jbid. 


4. In ordinary cases the court would not relieve a guardian who, 
without its previous sanction, had made expenditures for 
the maintenance and education of his ward beyond the in- 
come of the estate, though he might have acted from the 
best motives. J/bid. 


5. But the court will reimburse the guardian out of the estate of 
the ward when the expenditures were demanded by such 
circumstances, amounting Indeed to physical necessity, as 
would have compelled any court to authorize them without 
a moment’s hesitation. Jbid. 


6. The father, or his trustee, in the settlement of the guardian 
accounts, has no right to charge the children with the amount 

_ expended for their education, the father heing of sufficient 
ability to maintain and educate them. Walker v. Crowder, 


478. 


. It was the duty of the father, if of ability, to maintain his 
children; and if not. he should have had the sanction of the 
proper court to an application of the children’s property to 
that purpose. Jbid. 


=] 


8. Where, upon a settlement made by a guardian of a ward with 
a succeeding guardian, the former gave the latter his bond 
for the balance found due to the ward, upon the latter agree- 
ing to credit the bond with certain notes received from the 
administrator of the ward's father, which were alleged to be 
bad, upon the former guardian’s delivering them up; and 
after the bond was due, the latter guardian paid the bond 
over to the ward without having given the credit. and the 
ward collected the whole amount by suit at law: Held, that 
the former guardian was entitled, upon showing that these 
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notes were worthless, to relief against the Iatter guardian 
to the amount of these notes, and to the same remedy against 
an assignee to whom the bond had been assigned after it was 
due. notwithstanding the former guardian had not tendered 
the notes for several vears nor until after suit was brought 
against him. Drake wv. Rieks. 565. 


9, When, upon the petition of the sureties of a guardian under 


the act of Assembly. new sureties are ordered to be given, 
the obligation of the bond given by the new sureties extends 
the entire guardianship, retrospective as well as prospective. 
Such a bond is at least an additional and cunrulative security 
for the ward. Bell v. Jasper. 597. 


10, When the guardian of a ward who had resigned came to a set- 


tlement with a succeeding guardian and, to secure the bal- 
ance found due to the ward, executed a deed of trust of a 
Slave. and afterwards died bequeathing this slave to the 
ward, and leaving sufficient other property to discharge his 
debts: eld. that this slave belonged in equity to the ward, 
and that the succeeding guardian had no right. without neces- 
sity. to cause the slave to be sold under the deed of trust, 
and in doing so, and becoming himself the purchaser, although 
he gave a full and fair price. he acted without that bone 
fides which would entitle him in a court of equity to hold 
the property against his ward. ove vr. Lea, 627. 


HUSBAND AND WIFE. 
1. If a bond. note or bill he given to the wife. or to the husband 


wo 


and wife. during coverture, the legal title vests in the hus- 
band, on his assent, and he may sue alone or elect to join 
his wife. Little vr. Warsh, 18. 


So, if a slave be convered to a wife during coverture. the legal 


title vests in the husband, if he assents to the conveyance, 
and possession of the slave for a length of time is evidence 
of such assent. J/bid, 


3. The statute of distributions does not apply to the estates of 


femes covert Aving intestate. The husband is entitled to ad- 
minister for his own benefit: and if any other person shall 
administer, such administrator is considered in equity, with 
respect to the residue after paying the debts. as a trustee for 
the surviving husband or his representative. Hoppiss »v, 
Eshkvidge, 54. 


Where there is a legacy of slaves to A for life. and after her 


death to B and two others, and the husband of B dies in the 
lifetime of the tenant for life, the share of B on the death of 
the tenant for life will go to her in her own right, and not 
to the administrator of her husband. Whitehurst v. Harker, 
202: 


The slaves of a female ward will go to the representatives of 


her husband, though he married while the slaves were hired 
out by the guardian, and died during the term for which 
they were hired. Stephens v. Doak, 348. 
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6. Where such slaves are held in common with others, to whom 


the same person is guardian, and after the marriage, by 
agreement between the husband and guardian, the slaves are 
again hired out and the hushand becomes the hirer of one 
and gives his note for the hire to the guardian, this does not 
affect the right of the husband or his representatives. Jbid. 


7. Where a husband permits his wife to have and make profit of 


eertain articles of his property, either for her own use or in 
consideration of her supplying the family with particular 
kinds of necessaries. or where he makes to her a yearly 
allowance for keeping his house, the profits in the one case 
and the savings in the other will, in equity. be considered as 
the wife’s own separate estate. although at law they belong 
to the husband. Kee v. Vasser, 558. 


8. Courts of equity in modern times have held that a wife can- 


not acquire separate property from her husband in her sav- 
ings, except by a clear irrevocable gift. either to some person 
as a trustee or by some clear and distinet act of his by which 
he divests himself of the property. Where the husband 
acknowledges that the savings were the separate property of 
the wife, where they kept separate accounts at the stores, 
where bonds for money loaned were taken in her name in 
the presence and with the consent of the husband, and where 
he had borrowed money from her himself—these facts satisfy 
the requirements of the modern decisions, and prove that 
she was entitled to the money as her separate estate. Jbid. 


9. A husband has no right to dispose by will of a remainder in a 


slave belonging to his wife after the expiration of a life 
estate. MeBride v.*Choate, 610. 


INJUNCTIONS. 
1. Where an injunction has been granted, and the defendant puts 


in an answer which is apparently deficient in frankness, can- 
dor or precision, or is illusory, the injunction will be Gon- 
tinued till the hearing. Little +. Jarsh, 18. 


Upon a motion to dissolve an injunction against a judgment 


at law, it is not proper to decree that the injunction he made 


perpetual, even as to a part of the judgment admitted by the 
answer to have been paid. A/eReynolds v. Harsha, 29. 


The proper course in such a case is to continue fill the hearing 


the injunction as to such part and dissolve it as to the residue 
if, according to the answer, it ought to be so dissolved. /bid. 


A bill to enjoin a defendant from praying judgment and tak- 


ing out execution upon an injunction bond after the injunction 
has been dissolved is a proceeding entirely unknown in equity 
practice and cannot be supported on any principle. JeRey- 
nolds v. Harshaic, 195. 


. Objections to the bond, if there be any, must be urged when 


the defendant moves for execution to issue. Jbid, 


When such a motion is made, and it is objected that the bond 


has been altered iif a material part by the defendant's agent 
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or that there is any other substantial reason why execution 
should not issue. the court may. in its discretion, continue 


the motion for the purpose of satisfying itself as to the facts. 
Tbid. 


. The court may ascertain these facts either by affidavit or upon 
in issue to be tried by a jury or by an action at law upon 
the bond to be ordered by them. J/bid. 


vs) 


The court of equity will grant injunctions to prevent un- 
doubted and irreparable mischief; and it may thus act on 
the application of individuals, not only in the case of a pri- 
vate nuisance, but, where the individuals suffer special in- 
jury, in the case of public nuisances also. Barnes tw. Catl- 
hon, 199, 


we) 


But the court will only exercise this power in a case of neces- 
sity. where the evil sought to he remedied is not merely 
probable, but undoubted. And it will be particularly cau- 
tious thus to interfere where the apprehended mischief is to 
follow from such establishments and erections (as, for in- 
stance, a public mill) as have vw tendency to promote the 
public convenience. Jbid, 


10. On the hearing of an injunction bill. when a reasonable doubt 
exists in the mind of the court whether the equity of the 
bill is sufficiently negatived by the answer, the court wil? not 
dissolve the injunction. James +r. Lenily, 278. 


11. In such cases much must depend upon the sound discretion of 
the court to whom the question of dissolution is preferred. 
Thid. 

* 

12, An amendinent to au injunction bill. after it is sworn to. can- 
uot affect an injunction which is ordered to issue ‘upon the 
bill as amended, and after it has been amended and resworn 
to. Latham ve. Wiseeall, 204. 


INTEREST. 
The State is not bound to pay interest. unless it specially con- 
tracts to do so. Attorney-General v. Navigation Company, 

444. 


INTERPLEADETN. 

A sheriff who has seized property under an execution which is 
claimed by other persons besides the defendant in the exe- 
cution cannot sustain a bill of interpleader against such per- 
sons and the plaintiff in the execution requiring them to 
interplead so that their respective rights may be ascertained. 
Outnn ov. Patton, 48. 


LEGACIES. 
1. The assent of an executor to a legacy to himself may be im- 
plied from his conduct, showing that he held the property in 
his own right and not in his capacity as executor. Hearne v. 
RKrevan, 354. 


9 An assent to a legatee for life or years is an assent to him in 
remainder, bid, 
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3. Where a testator bequeathed certain negroes to A until his 
daughter M attained the age of twenty-one years, and M 
married before she attained that age. but in the meantime 
the executor had assented to the legacy: J/feld, that the legal 
estate in remainder in these negroes was vested in M, and 
by consequence in her husband, and that after the death of 
M this legal estate might be levied on and sold under an exe- 
cution against the husband. J/bi. 


4. A testator bequeathed to A as follows: “I give to A $2,700 and 
notes—$2,676 of the money and notes embraced in this item 
have been paid to him—balance due, $84, to be paid to the 
said A at ny death”: Meld, that A was entitled to the $84. 
that being the sum finally and explicitly directed to be paid 
to him. Freeman v. Knight, 72. 


d. A testator bequeathed to KB. his daughter, a girl named 
Franky; at the time of making the will Franky had an 
infant child. The child does not not pass under this bequest. 
and no evidence can be received, extrinsie of the will, that 
Franky had been previously put in possession of the daugh- 
ter, and that the child had been born after she had been so 
put in the daughter's possession. If that fact had been so 
stated in the will, the construction would have been different. 
ibid. 


6. A testator directs that two negoes be sold ‘fand the proceeds 
equally divided between my legal heirs’: Held, that in this 
case the word heirs means those entitled to the distribution 
of personal estate. and therefore includes the widow of the 
testator, and also the children of a daughter who had died in 
the lifetime of the testator. If the bequest had been to the 
“heirs” simply, they would have taken in the proportion pre- 
seribed by the statute of distributions; but as the testator 
directs the property “to be equally divided” among them, the 
division must be per capita, the children of the deceased 
daughter taking each an equal share with the children of 
the testator. Jbid. 


7. A testator bequeathed as follows: “It is my will and desire 
that aj] my perishable property be sold at my death and the 
proceeds thereof I fend to Elizabeth S&S. M. B., I. K., J. F. 
and grandson A. W.. to be equally divided amongst them, 
and at death I give the proceeds of my perishable property 
to the children of the said Elizabeth S.. M. B.C. K., J. F. 
and A. W.. to them, their heirs and assigns forever.” Eliza- 
beth died in the lifetime of the testator, Jeaving children: 
Held, that the testator meant a life estate to Elizabeth in 
one undivided share. and at her death a limitation of that 
share to her children, and the life estate having been re- 
moved by her death, the limitation to her children took effect. 
Ibid. 


8. Where there is a pecuniary legacy to one for life, remainder 
to another, the executor can only pay to the legatee for life 
the interest on the sum bequeathed. Jbid. 
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9. But where there are particular bequests of chattels for life, 
the legatee is entitled to the possession of the chattels them- 
selves upon giving an inventory for the benefit of those ulti- 
mately entitled. bid. 


10. A by his last will gave to each of his children. to wit, Hetty, 
Louisa, Levin, William. Elizabeth, Susannah, Moses and Cal- 
vin, certain negroes and other personal property. which he 
had previously conveyed to.them respectively by deed. Lou- 
isa. being married, the property so given to her had. before the 
testator’s death. been sold by execution for the debts of her 
husband. IJietty died in the lifetime of the testator, leaving 
seven children. dn another clause of the will the testator 
devises as follows: “My will and desire is. those who have 
received a part of my estate will account to the balance of my 
children for what they have received: then it is my will and 
desire that all the balance of my property not given away 
shall be equally divided among the heirs of Hetty, Louisa. 
Levin. William. .Flizabeth. Susannah, Moses and Calvin. to 
them and their heirs forever.” The husband of Hetty held 
the property given to his wife in her lifetime as his own”: 
Held by the Court (1), that Louisa must account in the 
division directed hy the last clause for the property advanced 
to her by the testator and sold for her hushand’s debts: (2) 
that Hetty’s “heirs” or children must, in such division, ac- 
count for the property recejved by their mother in her life- 
time. and that the other children must likewise respectively 
account to Hetty’s children for what they received: (3) that 
Hetiy’s children are entitied to lai only as a e/axs and not 
per capita, and therefore take among them but one child’s 
share. Spivey v. Spivey, 100. 


11. A slave, acquired by a testator after the execution of his will 
and given by him to one of his children by parol. passes un- 
der a general residuary clause. Darie v. King, 203. 


12. The parol gift was void. and a bequest of “the residue” passes 
all the personal estate of the testator at the time of his 
death, not otherwise specifically disposed of by the will. 
Thid, 


15. A devised as follows: “I lend to my daughter P. J. one negro 
gcirl named Mary, her life, and after her death to be equally 
divided among the heirs of her body forever’: Held. that 
these words. if applied to real estate, would have created an 
estate tail at common law. and that where words in a will 
would create an estate tail in land at common law they carry 
the absolute estate in a bequest of chattels. Bradley v. 
Jones, 245. 


14. A bequest of a “negro woman and all her children’ does not 
include the grandchildren of the woman born in the lifetime 
of the testatrix. Jbid, 


15. A residuary clause in a will of “All the balance of my estate, 
that is not given, to be sold, and the money arising from 
the sale I give to A. B.,” ete., does not include the specie and 
bank notes in possession of the testator at the time of his 
death. Jbid. 
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16. A, by will dated in 1807, devised as follows, after directing 
the sale of certain bank stock upon the death of his wife: 
The executors “shall pay over and deliver the money arising 
from the sale for the benefit of the Methodist Episcopal 
Church, in America. whereof Francis Asbury is the presiding 
bishop: this sum to be disposed of by conference. or the dif- 
ferent members coinposing the saine, as they shall in their 
Godly wisdom judge will be most expedient or beneficial for 
the increase and prosperity of the gospel’: Held. that this 
beguuest being made to a multitude of persons in their aggre- 
gate capacity, which persons have not been incorporated by 
any act or charter of incorporation, and the object of the be- 
quest being of so indefinite a nature that the Court cannot 
determine how it should be applied. the same is void. and 
that the testutur therefore died intestate as to the subject- 
inatter of the bequest. M/olland +. Peek, 255. 


1%. Held, also, that the doctrine of the English courts of chancery . 
in relation to charities, by which, in certain cases. they direct 
such bequests to be executed cy pres, is unsound in principle 
and cannot be adopted by the courts of equity of this State. 
Tbid. 


18. A bequest of morable property ovr jorveables, when there is 
nothing in the will to restrict the meaning of those terms. 
includes slaves and every other species of personal property. 
Whitehurst v. Harker, 292. 


19. A, by his will. bequeaths a female slave to his wife for life, 
and after her death to his daughter B: /Feld, that the well- 
established construction of such a bequest. that the issue of 
the slave born after the death of the testatoy and in the life- 
time of the tenant for life goes to the ulterior legatee. is in 
no way affected by another clause in the same will in which 
the testator gives. after the death of his widow, another 
female slave to ID. another of his daughters. and adds these 
words. “and also the inerease of the above-named slave from 
now to go to the said D and the heirs of her body." Caring- 
ton v. Meknitire, 316, 


20. Under a bequest of a female slave to one for life and after- 
wards to another, the issue boru during the lifetime of the 
tenant for life must go to the remainderiman, unless it can 
be clearly collected from the will that the testator ereluded 
the increase from the gift of the original stock. /b7d. 


21. A bequest by an uncle to his niece hecomes lapsed by the 
death of the niece in the lifetime of the testator. and does 
not go to a surviving child of such niece. under the act (Rey. 
St.. ch. 122. see, 15), which only applies to the case of a 
legacy from a parent to his child. Mester v. Hester, 330. 


22, A bequest “to some promising young man of good talents and 
of the Baptist order, to be selected by my executors.” is void 
because of its indefiniteness. ‘Phere is no person who can 


@laim it. /did. 


23. When a chattel is given in remainder, the assent of the execu- 
tor to the particular estate is ordinarily construed to be an 
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assent to the gift in remainder. But there is no doubt that 
the assent to the former may be so qualified as not to extend 
to the latter. Robertson v. Houlder, 341. 


24, Where slaves are directed by a testator to be left with his 
wife until out of the profits a certain debt is paid, and then 
to go to his children, and the executor permits the wife to 
hold the negroes, but does not assent to the legacy, he is 
responsible to the children, in default of the wife, for the 
hire and profits of such slaves between the period when the 
debt was paid off and the time of the delivery of*the slaves 
to the children, Jbid. 


25. Where a testator bequeathed certain negroes to be hired out 
during the life of A and their wages paid to him at the dis- 
cretion of his executors, and after A’s decease the negroes 
were to be the property of A’s daughter B, who was also to 
be entitled to any unexpended balance of the hires: Held, 
that one to whom both A and the husband of B had for a 
valuable consideration assigned all their interest in the said 
legacy was entitled to demand from the executors the posses- 
sion of the slaves and whatever might remain unappro- 
priated of their hires. Roberts v. Green, 346. 


26. Where a testator devised all his estate, real and personal, to 
certain persons, chargeable with payment of a number of 
pecuniary legacies, and, owing to their being aliens, they 
were incapable of holding the real estate, but this was de- 
creed to belong to other devisees, in the devise to whom both 
the real and personal estate were still charged with the pay- 
ment of the legacies: Held (DANIEL, J., dissentiente), that 
the real and personal estate constituted a mixed fund, out 
of which the legacies, except those to aliens, must be paid 
pro rata. Atkins v. Kron, 423. 


27. Held further, that the pecuniary legacies to the aliens could 
not be charged at all upon the real estate, but must be paid 
exclusively out of the personal. Jbid. 


28. A testator devised thus: “I leave all my property to remain 
in the hands of my wife for the use of the family until my 
two sons, KE. D. J. and A. D. J., become of age, or she mar- 
ries; and in either event, the property or money are to be 
equally divided.” And then in another clause he says: “I 
leave my son A. D. J. the amount that E. D. J. expends in 
Philadelphia, more than an equal division would say, on ac- 
count of the completion of his medical education.” EE. D. J. 
was then at a medical college in Philadelphia, and had been. 
supplied by his father with $700 to cover the expenses of 
that session of the college: Held, that the Jegacy to A. D. J. 
in this Jast clause applied only to the $700 advanced in the 
father’s lifetime to E. D. J., and not to any further sums 
that might be necessary or were expended by E. D. J. in 
completing his medical education. Jones v. Williams, 531. 


29. A testator gave to A “1,150, which is in a bond for the store,” 
and to B ‘$1,150, which is in a bond of him and A.” The 
testator, at the time of making his will, had a bond of A and 
B, who were partners, for $2,300 principal, and on this bond 


492 


LEGACIES—Continwued. 


ee) 
~ 


B4. 


36. 


interest had acerued both before and after the date of the 
will. and before the testator’s death: Held, that this interest 
did not go to these legatees, but fell into the general residue. 
The bond itself was not given, but only certain sums in the 
bond. Stults v. Wiser. 538, 


The testator also gave to his wife “a negro woman named 
Violet, and if said negro woman should have any increase, 
and my wife thinks proper to have her sold, she is to have 
the interest of the money the said negro brings, to apply to 
whatever use she sees proper till her death”; to each of two 
daughters he also gives a negro girl, named. ete... “and her 
increase.” All these female slaves had increase, some born 
before the date of the will and some between that day and 
the death of the testator: Held, that this increase did not 
go to the respective donees of the mothers. but went into the 
general residuum. Jb/d. 


. In some cases the addition of the word “future,” or other like 


words of reference. will induce the court to expound the 
word “increase” to include children born after the execution 
of the will. But the word “increase.” unexplained by any 
reference which may extend its Mterpretation. applies only 
to children born after the testator’s death. Jbid. 


By a codicil to his will the testator declared: “As I have sold 
the tract of land which T willed to the heirs of my son John, 
I now will that the heirs of him have $700 each’: Held, 
that this legacy fo the children of John did not exclude them 
from a share of the residuary estate, which was directed by 
his original will ‘to be divided among his heirs as the law 
directs.”  Jhid, 


Where a testator gave to different legatees certain negroes by 
name. and then gave to another legatee “all the balance of 
Inv negroes which T am possessed of”: JTeld. that this last 
was a specific legacy of slaves. as much so as if each slave had 
been named, and that the other legacies must abate ratably 
with this for the payment of debts in ease of a deficiency of 
general assets. Hereritt uv. Lane, 548. 


A bequest te A of “five head of horses, one yoke of oxen, three 
pens of hogs. five cows and calves, and five sets of farming 
tools.” is rendered specific by the addition to each class of 
the designation “her choice.” /bid. 


So.a bequest of “one carriage” and ‘fone set of blacksmith’s 
tools” is specific when it is shown that the testator had but 
ane earringe and ore set of blacksmith’s tools. When upon 
the face of the will it nppears that the testator meant to dis- 
pose of something in kind, in the application of the bequest 
to its subject-matter it may be shown that he had but one of 
that kind. Jbid, 


A legacy to the testator’s widow of “one vear'’s provisions” is 
not a specific but a gencral legacy, Jbdid. 


See Limitations and Lapse of Time: Husband and Wife; Devises, 


493 


INDEX. 


LESSOR AND LESSEE. 


1. In every lease of land the lessor is so far bound. by implica- 
tion, for the title and enjoyment by the lessee that his right 
to the rent is dependent thereon; and if the tenant be evicted 
from the demised premises, the rent is thereby suspended. 
Poston v. Jones, 350, 


2. So, if the lessor be evicted of a part of the land demised. by a 
stranger on a title paramount, it operates as a suspension of 
the rent pro tanto, and the rent is apportioned and payable 
only in respect of the residue. /éd, 


3. The rule is the same where the lessor himself is evicted be- 
fore the term is to begin, and the lessee is kept out by supe- 
rior title so that he cannot enter under the agreement for a 
lease. JLbid. 


4, This defense may be made at law when the action is brought 
for rent reserved by the lease; but when the lessee cannot 
mike his defense at law. as where he has given a bond or 
independent covenant for the amount of the rent, a court of 
equity will relieve him. J/bid. 


LIMITATIONS BY DEED. 


1. A, by deed. conveyed all his property to a trustee, and after 
prescribing certain trusts to be executed, directs that after 
his death the trustee shall convey all that might remain of 
said property “in equal proportion to my wife, N. B., and 
such child or children as may be living at the death of” the 
said bargainor. <A lind at that time one child, which soon 
after died, and at his death A left his widow, but no child 
surviving: Held, that on the death of A, his widow was en- 
titled to all the property remaining. Blount v. Blount, 192. 


2. A limitation of slaves by deed. after a life estate reserved to 
the maker of the deed, was, before the act of 1825 (Rev. St., 
ch. 37, sec, 22), void. Foseue v. Foscue, 321. 


LIMITATION AND LAPSE OF TIME. 

1. In the case of an express direct trust. confessedly open and 
unexecuted. no Jength of time will operate as a bar to a de- 
mand by the cestui que trust against the trustee. S. v. Me- 
Gowen, 9. 


2, After a lapse of thirty-four years from the time a legacy be- 
eame due and the parties entitled had capacity to sue, and 
of thirty vears from the death of the executor, who was am- 
ply able to discharge the legacy, which was small, and lived 
in the immediate neighborhood of the legatee. who was poor, 
the Court Held that these circumstances were sufficient proof 
to them that the legacy had been satisfied. Shearin v. Haton, 
282. 


See Executors and Administrators. 


LUNATIC S 


1. Where upon the petition of the guardian of a lunatic, under 
the act of Assembly, Rey. St.. ch. 57, sec, 3. a court of equity 
directs a sale of the lunatic’s property, no creditor of the 
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lunatic can seize any portion of the property under an exe- 
cution the teste of which is subsequent to the date of the de- 
cree. Latham uv. Wisirall, 29-4. 


Such a decree is substantially a decree in rein, and subjects 


the property to the control of the court, who will enjoin all 
creditors fron. interfering with it. except under the direction 
and with the sanction of the court. /bid. 


aven a purchaser at a sale under an execution so sued out by 

a creditor. after the decree but before injunction obtained, 
will acquire no title to the property be purchases so as to 
defeat the right of the court of equity to make such disposi- 
tion as it may think proper of the lunatic’s estate. /bid. 


. Phe guardian of a lunatic may bring a suit in equity either in 


his own name as guardian or in that of the lunatic. Jbid. 


Upon the petition of the guardian of a lunatic for the sale of 


his property, the Court of Equity may. upon affidavit. award 
an injunction without a bill. hid. 


See Divorce, 


MARRIAGE SETTLEMENT. 
1. In construing marriage articles courts of equity are not re- 


strained by the technical rules which prevail in limitations 
of legal estates and executed trusts. but indulge in a liberal 
interpretation, so as to secure the protection and support of 
those interests which. from the nature of the instrument, it 
must be presumed were thereby intended to be secured. 
Gause v. Hale, 241. 


2, Where articles were entered into before marriage. by which it 


was stipulated that when the marriage took place the lands 
and negroes therein mentioned should be conveved to a trus- 
tee named in said articles, that they might be assuréd to the 
wife during her natural life. and from and after her decease 
to the use and behoof of the heirs of the said wife and hus- 
band, and in default of such issue then to the use and behoof 
of the said wife. her heirs and assigns forever, it was de- 
creed, on the bill of the said trustee. after the marriage, and 
against the expressed wishes of the said husband and wife in 
their answer, that the husband and wife should execute con- 
veyances by which there should be secured to the wife an 
estate during her Jife. free from the debts of the husband 
and. during the coverture. exempt from his power, with a 
limitation to such children as might be born after marriage, 
equally to be divided between them. and in case of the death 
of any of them under age or, if females, unmarried and un- 
der age, with limitations over to the survivors and survivor, 
and with an ultimate limitation over to the wife, in case 
there should be no such issue of the marriage or none living 
at her death. /bid, 


MORTGAGE. 
1. To turn an absolute deed into a mortgage the price must be 


crossly inadequate. But where the difference between the 
price given and the value of the property as estimated by 
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witnesses is only such as may often arise in actual sales, a 
court of equity will not be authorized to declare a deed, ab- 
solute on its face, to be’ only a mortgage or security for 
money advanced. Jfchaurin v. Wright, 94. 


The court cannot declare a deed, absolute on its face. to be a 
mortgage, simply on the testimony of a witness that a pre- 
vious agreement had been made for a mortgage, when there 
is no evidence of imposition, and the party giving the deed, 
at the time of its execution knew that he was executing an 
absolute deed and not a mortgage. Jbid. 


Such parol testimony can only be acted ,on when there has 
been a mistake or fraud in making the written conveyance 
different from the original contract. bid. 


When a mortgagee takes actual possession of the mortgaged 
premises, he makes himself tenant of the land and subjects 
himself to the highest fair rent and becomes responsible for 
all such acts or omissions as would, under the usual leases, 
constitute claims on an ordinary tenant. Morrison v. Me- 
Leod, 108, 


. But if he commit an act of waste. such as clearing lands, ete, 


by which the value of the rent is temporarily increased, the 
mortgagor in calling upon him to account cannot make him 
responsible both for the acts of waste and for the enhanced 
rent arising froin such acts. [bi¢d, 


. Under the act passed in 1829, Rev. Stat., ch. 37, sec. 24, regis- 


tration is un essential ingredient in a mortgage or deed of 
trust to make it that instrument or constitute it a deed or 
security as against a creditor or purchaser. Fleming v. Bur- 
gin, 584. 


Theréfore, notice of an unregistered mortgage or deed of trust 
constitutes no ground for relief In equity against one who 
takes a subsequent mortgage or deed in trust and first regis- 
ters it. unless the first mortgagee or trustee has been pre- 
vented from registering by the fraud of the other. J/bid. 


MULTIFARIOUSNESS. 
An objection to a bill for multifariousness must be insisted on by 


demurrer, and cannot be taken at the hearing. Buffalo v. 
Buffalow, 113. 


NOTICE. 
In those cases where notice of an unregistered deed will entitle 


the party to relief in equity, it must be clearly shown that 
such notice of the contents of the instrument, as to the sub- 
ject and purposes of the conveyance and of the intention to 
rely on it as a conveyance. substantially reached the party, 
in pais, as would be derived upon those points from the reg- 
istry itself. Fleming v. Burgin, 584. 


PARTIES. 
An administrator de bonis non of a testator or an intestate is 4 


necessary party to a bill calling upon the administrator of 
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the deceased executor or origmal administrator of such tes- 
tator or intestate for an account of the administration. 
Ward v. Huggins, 135. 


PARTITION, 
1. The plaintiff and defendant, being tenants in common of a tract 


of land, ran a dividing line, by consent, terminating at a cer- 
tain point within the tract. The Court now decrees that 
commissioners be appointed to run a line from such point to 
the outer line of the tract, so as to make a full and complete 
partition. Scott «. Scott, 174. 


2. Where, on a petition for a sale of land for a partition because 


it could not be actually divided, one of the defendants who 
had purchased several shares alleged that the partition could 
be made without prejudice to the cotenants, and the cause 
was set for hearing upon the petition and answer: Held, 
that the answer being thus taken to be true, the court could 
not decree a sale, notwithstanding it appeared that -by an 
actual partition neither of the cotenants would get more than 
twelve acres of land. The Court cannot determine, as it is 
not stated, what would be the value of each lot when divided 
off. nor to what purposes. whether agricultural or otherwise, 
it might be applied. Davis v. Davis, 607. 


3. Prima facie, each party is entitled to actual partition, and it 


is incumbent on him who asks for a sale to show that his 
advantage will be promoted by it and that no loss will be 
worked to any other party. /bid. 


PARTNERS. 
A partner. without a stipulation to that effect, is not entitled to 


compensation for any services in conducting the trade or 
settling the business of the copartnership beyond his share of 
the profits. Anderson v. Taylor, 420. 


PRACTICE. 
1. Where there was a bill for an account against two, and a 


judgment pro confesso as to one, and in the course of the pro- 
ceedings an order was entered that an account should be 
taken as to the latter “without prejudice.” and an aecount 
was accordingly taken, and exceptions filed thereto: Held, 
that the order was contrary to the course of the Court and 
not an adjudication of the court, but entered by consent of 
the parties to speed the cause without doing injustice; and 
where it seemed that justice could not be done unless the 
account was taken as to all the parties, the account taken 
under this order was set aside in toto, and a new reference 
made as to all the matters of account prayed for in the bill. 
MeCashill v. MeBryde, 52. 


2. When in an inquiry before a master on a matter of account 


3 ! 


-_ 


several witnesses are examined and give different estimates 
as to value or price, and he ean make no discrimination 
among them, either as to their integrity, intelligence or op- 
portunities of knowledge or judgment, he may safely assume 
as his guide an average of their different estimates. But not 
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in 2 case where such discrimination can be made. Ie must 
then be governed by the weight of the evidence. Jlo0rrison 
vu. McLeod, 108. 


3. Where it is necessary to ascertain whether a person is dead 
and at what time he died, and the court on the hearing of 
the causes are not satisfied with the proofs as to those points, 
they may direct an inquiry to be made by the clerk and 
master or a commissioner upon further proofs to be laid be- 
fore him. Tyson v. Tyson, 137. 


4, Where a bill is brought to enforce the payment of a sum of 
money secured by mortgage, by a sale of the mortgaged prem- 
ises, and it turns out, upon a sale taking place, that the pro- 
ceeds of such sale will not satisfy the amount ascertained to 
be due, and where the creditor has no means of recovering 
the balance at law, and especially where he has been deprived 
of his legal securities by the fraud or misconduct of the 
debtor, a court of equity will order execution to issue for the 
amount remaining unsatisfied. Waddell v. Hewitt, 252. 


An act of Assembly prescribing rules of practice does not apply 
to courts of equity unless those courts are named in the act, 
or the proceedings therein be within the mischief for which 
the act was meant as a remedy. Sandridge v. Spurgen, 269. 


on 


6. The Court will never make a decree when one of the parties 
sues by a next friend and that next friend has or may have 
an interest in the suit opposed to that of the infant. It will 
require another vert friend to be appointed to attend to the 
cause in behalf of the infant. Walher wv. Croirder, 478. 


=I 


Upon a bill by trustees or executors seeking the advice of the 
Court for their security, the Court will not undertake to de- 
termine facts alleged by them to be controverted, but will 
only give an answer to questions arising upon the facts de- 
clared by the trustees. NStulte vc. Kiser, 5388. 


8. Where upon a bill by a trustee under a deed of trust for a 
Slave for the satisfaction of debts, one who claimed under a 
bil] of sale for the same slave, registered before the deed of 
trust. but which the trustee alleged was taken with a full 
knowledge of the deed of trust and without consideration, 
the court, not being satisfied from the proofs either as to the 
bona fides of the deed of trust or as to the payment by the 
defendant of a valuable consideration for his bill of sale, 
ordered an inquiry by the master as to these matters, and 
that the maker of both deeds being now one of the defend- 
ants, might, at the instance of either of the contesting par- 
ties, be examined. Fleming v. Burgin, 614. 


9. A commissioner to whom a matter has been referred by the 
court should state in his report all the evidence upon which 
the report is founded: otherwise, the report will be set aside. 
Mitchell v. Walther, 621. 


PUBLIC OFFICERS. 


If a public officer can be exonerated at all from his liability for 
moneys belonging to individuals, which come into his hands 
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in the course of his official duty, on the ground that they 
have been stolen from him, he certainly cannot be so exon- 
erated upon his own affidavit only of the fact of such loss. 
Bostick, Matter of, 327. 


REFERENCH. TO MASTER. See Practice; Decree. 
REHEARING. See Decree. 
SPECIFIC PERFORMANCE. 


1. 


=< 


Where a purchaser of a tract of land has not for nine years 
paid any part of the purchase money, which by the terms of 
the contract was to have been paid immediately, nor has made 
any effort nor taken any step to perform his part of the en- 
gagenent, he will not be entitled. in equity. to a specific 
performance of the contract by the other party. Deaver v. 
Parker, 40. 


Where upon a bill to enforce the specific execution of a con- 
tract for the conveyance of land it appeared that the con- 
tract was of long standing, that the plaintiff had not per- 
formed the acts which constituted the consideration for the 
contract. and at one time seemed to have abandoned it, the 
bill was dismissed with costs. IfcGalliard v. Aitkin, 186. 


Nothing less than good faith and reasonable diligence will 
entitle a party to the peculiar relief afforded by a court of 
equity in enforcing the specific execution of a contract. Jbid. 


. Where one who contracts to sell a piece of land to another 


cannot make a legal title to the whole, his vendee may insist 
upon a specific execution of the contract, so far as the ven- 
dor can execute it. Jacobs v. Locke, 286. 


And the vendee must pay the vendor for the part for which a 
good title is conveyed, the value of such part, proportioned 
to the price which was to have been paid for the whole, and 
not merely in proportion to the number of acres. Ibid. 


. Possession of land is prima facie evidence of a title in fee, 


and is notice to one, who is treating for the fee with a per- 
soh out of possession, of the nature of the title of the ten- 


ant. It should put him upon inquiry. Henry v. Liles, 407. 


In contracts for the sale of land a court of equity may leave a 
party to his action at law, where the vendor believed he 
could convey an estate when he agreed to sell it, but after- 
wards discovered that he had no title to it. /bid. 


But where the vendor can make a title to a part, but not to 
all he has sold, the vendee, at his election, may compel him 
to convey the part to which he has a title, and to make a 
reasonable compensation or proportional deduction for the 
other part. Jbid. 


Upon decreeing 2 conveyance of land on the bill of the vendee 
in a contract of sale, the Court is perhaps bound, according 
to the universal usage of the country and the understanding 
of the profession, to direct the usual covenants of general 
warranty. /bid. 
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10. If the conduct ef the vendee in a contract of sale is not fair, 
but he attempts, by raising frivolous objections, to delay and 
weary out the vendor, wantonly insisting on unreasonable 
conditions and assurances and thereby baffling the vendor 
and leaving him at a loss to know what to do or depend on, 

a court of equity will give him no assistance. -Jbid. 


11. On a Dill for specific performance a court of equity never de- 
crees a collateral indemnity, not stipulated for. as a_pro- 
vision against a bad title. but it will see that the vendee is 
not compelled to take more land than the vendor can right- 
fully convey, and that he shall have a proper compensation 
for the deficiency. J/bid. 


STATED ACCOUNT. 


1, Where a bill is filed by cestués que trust against their trustees 
for an account and settlement, the latter cannot avail them- 
selves of the defense of a “stated account’ when they admit 
at the saine time that they afterwards discovered errors in 
that account, which they corrected. and that they paid ac- 
cording to that corrected account, and moreover that they 
have not vet fully accounted for all the property in their 
hands as trustees. Green a. Burt, 545. 


2, In taking the accounts. however. the master is to respect any 
partial settlement that has been made. so far as it extends, 
unless shown to be erroneous or to have been improperly - 
mide. bid. 


STATUTES. CONSTRUCTION OF. 


Where a statute declares that a deed or other instrument shall 
not be valid ‘tat Jaw.” it does not mean simply that it shall 
be held invalid in a court of law only. but invalid in all 
courts. “At law” is not an expression which in a statute 
signifies merely a legal tribunal as distinguished from an 
equitable jurisdiction. but. generally. our system of juris- 
prudence. whether legal or equitable. Fleming v. Burgin, 
oS. 


SURETY AND PRINCIPAL. 


1. Where two persons engage in a common risk as sureties for a 
third. and one of them subsequentiv takes an indemnity 
from the principal debtor. it inures to the benefit of both. 
Gregory cv. Murrell, 238, 


es) 


. To a bill brought by one surety against the cosurety for con- 
tribution. their common principal. or. if he be dead, his ex- 
ecutor or administrator. should be made a party defendant. 
Rainey wv. Yarborough, 249, 


3. A surety has no right to call upon his cosurety in equity for 
contribution without showing that he could not obtain satis- 
faction for the amount he has paid from their common prin- 
cipal. bid, 


4. A father who had been appointed guardian to his children and 
given sureties as guardian. and who had received moneys 
belonging to his children and had become insolvent, made a* 
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SURETY AND PRINCIPAL—Continucd. 


deed of trust in April, 1838. conveying all his property to 
trustees for the payment of debts, in which, after preferring 
certain specified creditors. and reciting “that whereas the 
said R. A. B. (the father) may be, and doubtless is now, 
indebted to other individuals or companies in divers small 
amounts, or in amounts which are not now recollected, or the 
persons to whom they are due,” provides, among other things, 
stating how the creditors are to be preferred, as follows: 
“Thirdly, the debts on which the said R. A. C. or F. and C, 
have given a surety or endorser; fourthly, all other debts 
now owing by the said R. A. C. in equal proportion, if there 
_ be not a sufficiency to pay the whole’: Held, that the chil- 
dren, or the sureties of their father as substitutes where 
they had paid the debts due the children, had a right to come 
in for a proportionable share of the property or surplus so 
secured by the deed of trust. Walker v. Crowder, 478. 


d. Held further, that when the grandfather of these children. by 
will dated in March, 1889, had directed certain property to 
be sold and the proceeds applied to the payment of the debts 
so due by the father to the children, and the balance to be 
given by the children themselves, that the children or the 
sureties who had paid them ought first to resort to this fund 
left by the grandfather before they applied for satisfaction 
out of the funds placed by their father in the hands of his 
trustees. /bid. 


6. Held further, that the sureties of the guardian, who had paid 
the children. were entitled to be substituted to the rights and 
remedies of the children so paid. J/bid. 


=] 


. The right of contribution exists between cosureties, when the 
principal is insolvent, and that whether they are so by sepa- 
rate instruments or by the saine instrument. Bell v. Jasper, 
oT. 


8. Where sureties are liable by virtue of different and separate 
penal bonds, each set of sureties is liable in proportion to the 
amount of the penalties of the bonds respectively. Jbid. 


TENANT FOR LIFE AND REMAINDERMAN. 


1. A court of equity has invariably entertained a bill by one, en- 
titled to a personal chattel in remainder after a life estate, 
to have the property secured when it is alleged in the bill 
that it is likely ‘to be lost by any means whatever. Cheshire 
uv. Cheshire, 569. 


2. And when the particular property has been converted into 
another species of property by the tenant for life or those 
who claim in privity with him, the remainderman may elect 
to follow and take the fund in its changed form; as, for 
instance, when it has been removed out of the State and sold, 
he may claim the proceeds of the sale. JbDidd. 


TRUSTS. 


1. A trustee cannot, without the unequivocal assent of his cest ii 
que trust, act for his own benefit in a contract on the sub- 
ject.of the trust. Boyd v. Haactkins, 304. 
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If he extinguishes an incumbrance hanging over the property 
confided to his care out of his own funds, be can only claim 
to be reimbursed for his outlays in this respect. Jbid. 


The possession of the trustee can never be deemed adverse to 
the cestui gue trust, unless continued so leng as to be evi- 
dence or to create a presuinption of satisfaction or abandon- 
ment. Foseue v. Foseue, 321, 


Where the same person, having possession, is a trustee for 
two different persons claiming on opposing rights, neither 
can take advantage of the possession, nerely as such, to bar 
the other, but the right of each, while the possession thus 
remains in the same trustee, must always depend upon the 
title. Jbid. 


When a trustee delivers to a person not having the right the 
property he holds in trust, without consideration, in derelic- 
tion of his duty and in fraud of the known claim of the per- 
son having the right. the possession thus acquired from the 
trustee cannot be set up to defeat the person really entitled 
to the property. Jbid. 


There are some modern English cases in which it has been 
held that the maker of a deed of trust for the payment of | 
debts may. under certain circumstances, revoke the purposes 
declared in the deed and direct other dispositions of the prop- 
erty: but this doctrine has not yet been recognized in this 
State. Walker wv. Crowder, 478. 


Notice of a deed of trust. not registered according to law, 
raises no equity against a creditor.’ Dewey v. Littlejohn, 
495. 


A creditor may honestly obtain a security, by way of mort- 
gage or deed of trust, for a debt known or believed to exist, 
though unliquidated, and a preference thus gained by one 
creditor over another for what may turn out to be due is 
not unfair. Jbid, 


So mere delay, either in settling or collecting the debt, will not 
of itself impeach the deed, since forbearance may arise from 
nminy motives besides that of giving a false credit to a debtor, 
and in many instances may be attributed to the most benevo- 
lent and praiseworthy motives. Jbid., 


Thus. where upon a dissolution of copartnership between two 
brothers a deed of trust was given by one to the other for an 
estimated balance supposed to be due, and no settlement was 
made nor any attempt to proceed under the deed was made 
for thirteen years, the creditor brother being in the mean- 
time resident out of the State, it acas held that the deed was 
not on that account fraudulent, the brothers both stating in 
their answer that the amount, since ascertained to be due on 
a settlement. was more than sufficient to cover the property 
secured by the deed of trust. Ibid. 
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11. A man who is appointed to a public office, for the faithful per- 
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formance of the duties of which he is bound to give sureties, 
mily properly indemnify such sureties by a deed of trust on 
his property. Jbid. 


. The circumstance that possession of the property conveyed by 


a deed of trust is to be retained by the maker of the deed 
until it is wanted for the purposes of the trust is not in itself 
an evidence that the deed is fraudulent. Jbid. 


. If a sale under a deed of trust to sell for the benefit of cred- 


itors is, by the terms of the deed, to be delayed so long, or 
if the proportion, in point of value of the consumable articles 
conveyed over those of a different character were such as to 
induce the Court to believe that it was the object or an object 
of the deed to provide for the maker permanently or tempo- 
rarily, and not for his creditors, the Court would pronounce 
the deed void. Jbid. 


. A testator, having several children, bequeathed two shares of 


his estate to his son A. This son had previously promised 
his father that he would hold one of these shares for the 
Separate use of a married sister, into whose husband’s hands 
the father did not wish any of the property to pass: Held, 
that such a promise created a trust in the son which, after 
the death of his father, he was bound to execute, and that 
the sister, after the death of her husband, had a right to re- 
cover the property. Cook 7. Redman, 623. 


. In such a case it is not necessary that a promise be made in 


express terms; silent assent to such a proposed undertaking 
will raise the trust. J/bid. 


. Where a man. “professing to be in embarrassed circumstances 


and desirous of discharging his debts and to secure a main- 
tenance for his family,” executed a deed in trust for all his 
personal property to pay the debts, and then directed “that 
part of the said property nay remain thereafter, the same 
to be held in trust for the wse, maintenance and support of 
his wife and her children,” and that “in case he should die 
before his wife, then the trustee to reconvey the surplus 
property with its accumulated value and quantity unto his 
widow and her children, if she should request it”: Held, 
that on the death of the wife, the debts being paid, the hus- 
band was entitled to her share of the surplus, either by 
virtue of his marital rights or as her administrator, and that 
the children which she had by former marriages were not 
included in the provisions of the trust, but that all the re- 
mainder of the surplus belonged to the child she left by the 
husband who created the trust. Good v. Harris, 630. 


VENDOR AND VENDEE. 
1. Weakness of mind alone, without fraud, is not sufficient ground 


on which to invalidate an instrument. Smith v. Beatty, 456. 


2. Nor will old age alone, without fraud, have that effect. Jbid. 


3. But excessive old age, combined with weakness of mind, may 


constitute a ground for setting aside a conveyance. Jbid. 
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which he is contracting is not compelled to disclose that fact 
to the vendor: but if he is interrogated as to his knowledge 
of a mine and denies the knowledge of which he is possessed. 
this denial will make the transaction fraudulent. Jbdid, 


A yendor of Innd cannot, after the contract. cut timber for 
sale. unless the privilege be reserved. although he is to re- 
tain the possession for some time. Creirley vr. Timberlake, 
460, 


But where a vendor is to retain possession of land. used for 
the purposes of agriculture, for another year, he may use the 
tract for cultivation as a judicious owner would himself do 
or would allow a tenant to do: and. therefore, if. according 
to the state of the property. the proportion of wooded and 
cleared land and the course of crops or usages of agricul- 
ture in the particular part of the country, it would be pru- 
dent and proper te clear the Jand from which the wood was 
cut. the wood cut in that way might be sold by the vendor. 
bid, 


Ordinarily. a court of equity will not compel a vendee to ac- 
cept even a doubtful title. though protected by covenants 
from the vendor, unless he has agreed to take the title at 
his own risk. Jbdid. 


But where the conduct of the vendee satisfies the Court that 
he has intentionally renounced his right to the judgment of 
the Court upon the title. and for some reason of his own has 
chosen to take a conveyance without examination of the 
title. though he has had full opportunity to make such ex- 
amination. the Court will decree a performance on his part 
without inquiring into the title. /bdid. 


This matter of waiver or renunciation is not a conclusion of 
law from any particular accident, but is a conclusion of fact. 
deducible from all the acts of the parties, as evidence of the 
intention of the purchaser in acting as he did. Jbid. 


Where the contract was for a conveyance in fee, and the deed 
executed convered by mistake an estate for life only, the 
vendor will of course be decreed to execute a conveyance in 
fee before he can ask any assistance from the Court. Ibid. 


Where a testator authorized his executors to sell all his land. 
and. undertaking to act under that power, they sold land 
which the testator had acquired after the publication of his 
will: Held. that the purchaser, having no knowledge of that 
defect in their power. was entitled to be relieved in equity 
from the bond he had given the executors for the purchase 
money. Faster v. Craige, 533, 


A sale of a remainder in a male slave of middle age. expectant 
upon a life estate, will be viewed with suspicion in a court 
of equity. and relieved against if advantage be taken of the 
vendor's necessities by buying at a great undervalue. Frank- 
lin ve. Roberts, 560. 
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18. But such a sale will not be disturbed if a full and fair price 
appears to have been given. /bid. 


14. Where a person comes to redeem property conveyed to him by 
a deed, absolute on its face, the onus of proving an agree- 
ment to redeem lies on him; and where the answer, without 
evasion, plainly denies the right of redemption. the proofs 
must be clear, consistent and cogent. composed of eircuim- 
stances incompatible with the idea of an absolute purchase, 
and leaving no doubt on the mind, J/bid. 
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